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IDENTITY AND INTEREST OF AMICUS CURIAE?

SNCF America, Inc. is an indirect U.S. subsidiarpociété Nationale SNCF
SA (“SNCF”). SNCEF is the French national railwaffounded in 1937, SNCF is
now one of the world’'s largest operators of higkexp as well as traditional
passenger rail services. SNCF has operated Fearngh-speed rail network
(“Train a Grande Vitesse” or “TGV”) since 1981 dmak built more than 1,600 miles
of track for high-speed trains. SNCF and its sdibsies have 260,000 employees
worldwide and—before the COVID-19 pandemic—trangpdr by ralil
approximately 4.5 million passengers on an avemag including more than
360,000 daily passengers on its high-speed trains.

This case concerns whether private companies tat Inever owned or
operated trains anywhere in or outside the UnitiadeS, have not constructed any
rail infrastructure, and have no reasonable proibaloif being able to do so in the
future, nevertheless may declare themselves to rbdroad companies” or
“interurban electric railways,” and thus assumettad! rights and powers that such
entities enjoy under Texas law. SNCF is a gloealder in rail transportation
committed to delivering sustainable passenger agidHt transport services with
more than four decades of experience in buildind) @perating high-speed trains

and rail infrastructure. As SNCF's U.S. subsidja®NCF Americarespectfully

1 SNCF America has paid all costs and fees incurréte preparation of this brief.
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submits that it can provide additional informatiand context that may assist the
Court in understanding the important implicatiomshese issues for the Texas ralil
industry?

SUMMARY OF ARGUMENT

This Court has recognized strict limits on the edss&r of the extraordinary
power of eminent domain. That is particularly sbene private entities seek the
power to condemn private property, ostensibly fabliz purposes. While the Texas
legislature has authorized certain private entitieach as common carriers and
railroad companies—to exercise the power of emidentain, this Court has made
clear that a private company seeking to invoke thiigtutory power must
demonstrate, through objective evidence, a reasepabbability that it will in fact
meet the requirements for the exercise of that powéerely declaring oneself to
be the type of entity authorized to exercise entide@main is not sufficient.

The court of appeals ignored those principles anstead held that
Respondents Texas Central Railroad and Infrastreictinc. (“TCRI") and
Integrated Texas Logistics, Inc. qualify as raittc@mpanies—even though they
presently are not operating a railroad and haveemdowilt any actual rail
infrastructure—simply because they supposedly haken “many of the necessary

steps in order to be able to create and operatéra@ad in the future.” Op. 9. Those

2n 2008 and 2016, SNCF America responded to anfRFPthe Federal Railroad Administration
for high-speed rail in Texas.
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steps may be necessary, but they are not sufficieié most important step for the
creation and operation of a railroad is to obtamaricing. To date, Respondents
have not shown that they have the necessary furfiisamcial guarantees to build a
high-speed rail system. Over the years, Resposdave asserted time and again
that their project will be entirely privately finead, but the history and economics
of high-speed rail make plain that Respondents moll be able to secure such
financing. Indeed, Drayton McLane, the chairmaniTGRI's parent organization,
Texas Central Partners LLC, recently stated thet thope to receive [money] from
President Trump’s infrastructure stimulus througlme t Department of
Transportation® This striking new admission greatly weakens Radpats’ oft-
repeated claim that they will rely only on privditeancing, and demonstrates that
Respondents have not taken the necessary stepsdi® @nd operate a railroad.
Accordingly, Respondents cannot demonstrate a Ipibssilet alone a reasonable
probability, that they will in fact operate a ra#d at any time in the future. The
Court should grant review to correct the courtgbeals’ erroneous decision.

ARGUMENT

Several years ago, Respondents Texas Central &hilkod Infrastructure,

Inc. and Integrated Texas Logistics Inc.—two pvedmpanies formed in 2012 and

3 Seel etter from Drayton McLane, Jr., McLane Group, tork Robert Nichols (April 8, 2020),
https://bit.ly/2FInBKk [hereinafter “April 2020 Lugr"]; seeShawn Arrajj,Texas Central weighing
use of federal stimulus money for high-speed najget, Community Impact Newspaper (June
12, 2020), https://bit.ly/3k5jgcM.
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2017 respectively—embarked on a quest to buildapetate an entirely privately
financed high-speed rail line connecting the outslof Dallas and the outskirts of
Houston. Respondents’ ambitious plan contemptaesonstruction of a 240-mile
high-speed route cutting across a vast swath oftaee of Texas—an undertaking
that will cost at least $30 billiohand that would require the permanent acquisition
of approximately 1,800 parcels of private land, ednam unwilling sellers.

To SNCF America’s knowledge, no such privately fioed venture has
succeeded anywhere in the world. Respondents’gpaears no different. To date,
Respondents have not secured the private finamgngssary to complete a project
of this magnitude, and the history of high-speeatl peojects in numerous other
countries demonstrates that, in all likelihood, fteslents will not be able to secure
such financing. Faced with this reality, Respornslérmve now admitted that they
may seek funding from the U.S. Government to fimathis project. There is no
evidence that the U.S. Government will provide sficlncing. In the meantime,
Respondents have laid no railroad tracks, builranivoad stations, and own no
rolling stock. Moreover, to build and operate ateyn as complex as high-speed

rail requires extensive experience and expertisannarray of technical fields.

4 SeeApril 2020 Letter (“The project has turned into 308 project and we have certainly hit a
snag with all of the difficulties of the Corona Vg.”).

5 Dallas to Houston High-Speed Rail, Final Environtaé Impact Statement (May 2020), p. ES-
35, thl. ES-12, https://bit.ly/3bVZ22B [hereinaft&inal EIS”] (PDF at 43).

® Sofia KrusmarkWill Stimulus Money Help Put Texas Central’s Higle&€d Rail Back on
Track? Dallas Bus. J. (June 10, 2020), https://bit.IyA3b7A.
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Respondents do not have such expertise. Respendesy have a cadre of
contractors, consultants, and advisors, but itesg@ndents themselves who are
claiming to be a railroad company or interurbarcteie railway company, and they
have no experience in the railroad or high-speddn@dustry. In other words, all
indications are that Respondents lack the wherawithconvert their grand vision
into reality.

Nevertheless, Respondents have asserted thatrthentitled to enter private
property of Texas landowners to survey land alamg proposed route, and to
exercise the right of eminent domain. This Courpsecedents foreclose
Respondents’ position. This Court has made cleair the delegation of the core
sovereign function of eminent domain is not madetly; it is subject to stringent
scrutiny to ensure the proper balance betweenh®wone hand, the use of land for
the public good, and on the other, respect for titotienally protected private
property rights.

The court of appeals ignored this Court’s admonitidnstead, in a thinly
reasoned memorandum opinion, the court concludadRlespondents are each a
“railroad company” entitled under Texas law to the power of eminent
domain because they have “taken many of the negesiegps” to be able to operate
a railroad in the future. The court also held tRaspondents are each an “interurban

electric railway company”—which likewise enjoys thewer of eminent domain—



simply because they filled out forms stating a fmsee” to build and operate an
interurban electric railway. The court never corsadl whether there is a likelihood
that Respondents’ proposed high speed railroad invilact be constructed and
operated. Had it done so, the court would havetbhatbnclude that there is no
reasonable probability that Respondents will oeeatailroad in the future, and
therefore no basis to permit Respondents to exetles power of eminent domain.

High-speed rail transportation can bring tangilsleremic and social benefits
to local communities. But the mere theoreticalsimbty of such benefits should
not eclipse the importance of ensuring that sudljepts are properly planned,
financed, and executed.

l. The mere intent or desire to operate a railroad or interurban
electric railway does not confer a right of eminent domain.

Eminent domain—the right to condemn private propefor public
purposes—is an “extraordinary poweiléxas Rice Land Partners, Ltd. v. Denbury
Green Pipeline-Texas, LL363 S.W.3d 192, 195 (Tex. 2012)Iéxas Rice”).
“The exercise of such a necessary power, but onehwdould be exercised very
oppressively, ought to be, and is, very strictlyulated.” City of Houston v. Derhy
215 S.W.2d 690, 692 (Tex. Civ. App.—Galveston 1948t ref'd). Accordingly,
this Court has long recognized the “overriding pplihat because the exercise of
the power of eminent domain is in derogation ofrights of the citizen ... statutes
conferring such power are strictly construed inofaef the landowner and against

6



those corporations and subdivisions of the Stas¢éedetherewith.”Burch v. City of
San Antonip518 S.W.2d 540, 545 (Tex. 1975).

This Court’'s precedents make clear that the casfefrthe right of eminent
domain on a private entity requires a searchinginggnto whether the entity in fact
meets the requirements to exercise that extraandppawer. InTexas Rice,lthis
Court rejected the notion that a pipeline compamjoyed an irrebuttable
presumption that it was a common carrier vestet thié power of eminent domain
merely because it had reported itself as suchdaadlevant State authorities. 363
S.W.3d at 199see also Denbury Green Pipeline-Texas, LLC v. T&ies Land
Partners, Ltd, 510 S.W.3d 909, 916 (Tex. 2017 éxas Rice 1) (noting thatTexas
Rice Irejected the notion that “a pipeline owner onlydexkto assert that it was a
common carrier, and it became one”). The Courticaed that “[p]rivate property
cannot be imperiled with such nonchalance, viaraiutable presumption created
by checking a certain box on a one-page governrfm. Our Constitution
demands far more.Texas Rice, 1363 S.W.3d at 199. Instead, the Court required
that the pipeline company demonstrate, with objecevidence, a “reasonable
probability”—i.e., that it is “more likely that nétthat the company would, once
its proposed pipeline was constructed, meet thetstg definition of a common

carrier. Id. at 202 & n.29seeTex. Nat. Res. Code § 111.002.



The decision below directly contravenes this Csugtiidance. First, while
the court of appeals recognized that this Courtriegdired the pipeline operator in
Texas Ricdo show a “reasonable probability” that it wouldimlately meet the
statutory definition of a common carrier, Op. % tourt failed to apply that test.
Instead, the court held that Respondents here fguad “railroad companies”
because they “have taken many of the necessary stepder to be able to create
and operate a railroad in the future.” Op.s@g alsoOp. 10 (concluding that
Respondents are railroad companies under § 81. )@@ (2sidering the legislature’s
instruction to view present tense as including reittense in the statute and the
actions taken by appellants to begin to operatali@ad”).

That reasoning suffers from obvious logical flawsl dalls far short of what
Is constitutionally required. A particular prelimairy step might be a necessary but
insufficient condition to “operate a railroad iretfuture.” Just as the mere fact that
a person has taken the step of obtaining a cotlegeee in the hope of becoming a
doctor does not mean that there is a reasonabbapitity that the person will in
fact become a doctor, the fact that a companyakantpreliminary steps to construct
a railroad does not mean that there is a reasopabbability that the railroad will
in fact be constructed. Applying for governmentrpis is a necessary step for the
operation of a railroad. But even if obtained,lspermits will be useless—and the

railroad will never be operated—if the aspiringraad company lacks the financial



ability to actually lay tracks. The court of ap[seaever conducted this critical
inquiry. Had it done so, it would have easily doded that Respondents here have
not secured the requisite financing to build aoail, despite claiming for more than
eight years that they would obtain private finagcfar the project. See infrapp.
10-16.

The court of appeals’ disregard for this Court'sqadents and constitutional
protections for private property rights did not éhdre. The court went on to hold
that Respondents are also “interurban electrigvegilcompanies,” which enjoy the
same powers of eminent domain that Texas law gtanilroad companies. Op.
12; Tex. Transp. Code § 131.012. The court’s agich in that respect rested
entirely on the fact that Respondents had filedifaztes of formation with the
Secretary of State indicating that their corpofgt@rpose” is to build and operate
an interurban electric railway. Op. 11. The calidtnot consider whether there was
any reasonable probability that Respondents woliichately in fact be able to
operate an interurban electric railway. Instedte tourt simply held that
Respondents’ expressed “intent is compliant with $katute”; nothing more was
required for them to exercise eminent domain autthoOp. 12.

In other words, the court of appeals permitted Bedpnts to designate
themselves as interurban electric railway compaaresto arrogate to themselves

the power of eminent domain. That test—which isremore lenient than the flawed



analysis that led the court to hold that Resporsdamé railroad companies—is
impossible to square withexas Rice.l The court of appeals brushed asl#xas
Rice lon the ground that that case concerned “the pigslpublic vs. private usé
Op. 12 (emphasis in original) (citation omittedJ.hat is a distinction without a
difference. The principle animatifigexas Ricevas that a private entity’s unilateral
expression of a desire to operate as a commonecaabsent any inquiry into
whether the entity was in fact a bona fide commanmrier, does not justify
threatening private propertyrexas Rice, 1363 S.W.3d at 202. That principle applies
equally here. Respondents may have articulatedtant or desire to construct and
operate an interurban electric railway, but theeraerical act of filing a form with
the Secretary of State, without any indicationcawhether they will in fact be able
to fulfill that desire, is insufficient to transtorthem into interurban electric railway
companies, with all the rights and powers suchgiedion confers. Bare corporate
aspirations do not justify jeopardizing private peay rights.

[I.  Thereisnoreasonable probability that Respondentswill be able to

create or operate arailroad in the futur e because they have failed
to secur e the necessary financing to do so.

Had the court of appeals conducted the proper aisalig would have been
compelled to conclude that there is no reasonateability that Respondents
would be able to build and operate a railroad terurban electric railway in the

future. That is so because Respondents’ infrastreiqproject—which they now
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estimate to cost $30 billion—is presently unfinashceObtaining financing is the
most important and necessary step for construcéng operating a railroad.
Because Respondents have failed to obtain thedingmecessary to proceed with
building their proposed high-speed railroad, thé&eno basis to hold that
Respondents are railroad companies or interurbantrel railway companies
entitled to exercise the power of eminent domain.

The court of appeals observed that Respondentgjedga certain activities
regulated by the Texas Transportation Code, suttoasdinat[ing] with regulatory
agencies concerning the Project, beg[inning] designstruction, and management
operations, conduct[ing] land surveys, and entg}[into purchase agreements.”
Op. 10. Such preliminary actions are necessaryimsufficient steps for an
undertaking of the magnitude that Respondentsransiening. The mere fact that
a company with no railroad or high-speed rail eigere has unilaterally decided to
seek access to private property in order to conducteys, begin drawing up
designs, or apply for permits does not give ris@ t@asonable probability that a
railroad will ultimately be built and operated.

In reality, Respondents’ proposal suffers from famental weaknesses that
are all but certain to prevent their high-speedtpsiject from coming to fruition.
For one, significant technical challenges are wivesl. It remains to be

demonstrated that the existing power grid in Tegaspable of delivering, all along
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the planned corridor, the enormous amounts of palvat high-speed electric
engines require. The operation of Respondentgdgeed high-speed rail would
require, in more than one place, substantial moakibns to the electric utility

infrastructure, which would each require individwalvironmental clearances as
well as approval by the utility provider§eeFinal EIS § 3.9.5.2.1.

Most importantly, even if such technical challengssild ultimately be
overcome, it is highly doubtful that Respondents @btain the financing necessary
to complete construction. High-speed rail requis®rmous upfront capital
expenditures, especially where, as here, the groptemplates new rights of way.
In such situations, the construction costs for fegbed rail projects can easily
exceed $50 million per mileSeeU.S. Gov't Accountability OfficeHigh Speed
Passenger Rail: Future Development Will Depend oldréssing Financial and
Other Challenges and Establishing a Clear FederaleRMarch 2009), at 23-24,
https://bit.ly/3k5isVi [hereinafter “GAO Report”]That accords with the experience
in France, where the construction costs of TGVdihave now reached €26 million
per kilometer, or $49.5 million per mile.SeeCourt of Audit, Rapport public
thématique — Syntheg®ctober 2014), at 21, https://bit.ly/3m83EgK.

Indeed, while Respondents originally claimed thairtproposed high-speed

rail line would cost $1®illion to build ($41.7 million per mile of trackjheir cost

" See supraote4.
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estimate has now ballooned to three times that atreroughly $125 million per
mile of track. Compare, e.g.CR105 (“This state of the art Project is expedted
cost over 10 billion dollars to construct ... ."with April 2020 Letter
(acknowledging that the 240-mile “project has turimgo a $30 billion project”).
Since Texas Central’s creation in 2012, Respondmmis repeatedly touted
the fact that they intend their high-speed raijgebto be entirely privately financed
and have declared that they “will not seek grarasfthe US Government or the
State of Texas, nor any operational subsidy oneeation begins.” Texas Central,
FAQ, https://www.texascentral.com/facts/ (scrolstdosection labeled “FINANCE”
and click the “+” symbol to the right of “Who is riding the project?’§j. But to
SNCF America’'s knowledge, no fully privately-finett high-speed rail
infrastructure exists anywhere in the world. Teaeenue generated by high-speed

rail is frequently sufficient to sustain the railpisoperation and the very expensive

8 See also, e.gAman BathejaPrivate Firm Aims for Bullet Trains from Dallas téouston by
202Q Texas Tribune (Aug. 15, 2012), https://bit.ly/8kZd (quoting Texas Central president’s
statement that “[i]f we start taking the federal mag, it takes twice as long, costs twice as
much. . . . My guess is we’d end up pulling thegpdun it.”); Ryan HoleywellTexas and Calif.’s
Contrasting High-Speed Rail Attemp@overning (Sept. 6, 2012), https://bit.ly/3k8Ingjuoting
Texas Central president as stating, “We’re not ilogkor a big chunk of cash from the state of
Texas or the federal government,” and that “[w]& mave a project that makes sense and is viable.
We are not looking for a subsidized operation.”ndBer JonesJexas bullet train company
responds to naysayer Bernard WeinsteiDallas Morning News (April 4, 2014),
https://bit.ly/2ZgRM9D (“We are privately fundedycare utilizing a market-driven approach to
bring this bullet train to Texas.”Ben. Birdwell authors rider to bar state funds frbigh-speed
rail, Texas Central respond<Corsicana Daily Sun (April 5, 2019), https:/MBM7WTFx
(“Texas Central remains committed to our pledgetodake state appropriations or federal grants
to build or operate the high-speed train.”).
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costs of maintaining the infrastructure, but iteoftfalls short of what is needed to
cover the initial capital investment. “In Japarhile two early lines developed in
the 1960s and 1970s may have fully repaid theainitvestment and debt related to
their construction, three of the high speed ragdi built since the 1987 privatization
have been able to recover 10 percent, 52 peraah & percent of their construction
costs through ticket revenues.” GAO Report, at B& date and to SNCF America’s
knowledge, only two high-speed routes in the wortde-Shinkansen line between
Tokyo and Osaka, and the TGV line operated by Sih€i#ween Paris and Lyon,
which are among the oldest high-speed routes iwtrel—have managed to break
even, when accounting for initial infrastructurenstsuction costs. SeeVictoria
Burnett,Spain’s High-Speed Rail Offers Guideposts for INSY. Times (May 29,
2009),https://nyti.ms/2R92e18.

As such, even high-speed rail projects that wergirally intended to be
privately financed—such as the High Speed 1 linthenU.K. and the high-speed
rail system in Taiwan—have ultimately required gahsal government investment.
Liesel Henn et al. European case study on the financing of high spedd
Australasian Transport Research Forum 2013 Proecgedi at 7-8,
https://bit.ly/2ZnJzTR. In light of the experiescef numerous high-speed ralil
ventures in countries around the world, it is wydetcepted that fully private high-

speed rail systems are all but impossible to aehieot least because “[t]he full
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acquisition and construction cost risks, includiumgexpected litigation delays, are
too high for any private entity to handle withooinge form of public guarantee.”
Louis S. Thompson & Yuki Tanakéligh Speed Rail Passenger Services: World
Experience and U.S. Applicatio{Sept. 20, 2011), p. 31, https://bit.ly/2Zsoh7A.

It is therefore unsurprising that private finargciior Respondent’s proposed
project has not materialized. Respondents haventlycsuggested that—contrary
to their original plan to pursue only private ficamg—they now “hope to receive
[money] from President Trump’s infrastructure stiosuthrough the Department of

Transportation.” April 2020 Lettesee alsdEvan Hoopfer,Texas Central’s high-
speed rail project ‘could require some stimulus eyhCEO saysDallas Bus. J.
(June 5, 2020), https://bit.ly/2FgNQI1. There i8 avidence that the federal
government is prepared to provide such fundinganyevent, to date, Respondents
have not shown that they have cash on hand, lcans fhe private sector, or
guarantees from the federal or state governmehwibald enable them to build and
operate $30 billion worth of infrastructure anding stock.

The current precarious economic climate furtheridishes the project’s
financial viability. In late March this year, Resmlents—citing unspecified impacts
from the COVID-19 pandemic—Iaid off 28 employeeSeeMichael Oder,Texas

Central lays off staff, project impacted by COVIDdandemicKBTX-TV (March

27, 2020), https://bit.ly/2R9LneF. It is uncleaw Respondents could have been
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affected by the COVID-19 pandemic, given that thaye no railroad operations to
begin with. Regardless, these layoffs call intesjion whether Respondents have
the resources necessary to proceed with buildirdy gperating high-speed rail
infrastructure. Respondents have also publiclynaskedged that the company’s
“ability to begin construction will be contingenpen financial entities in the United
States, Europe and Japan, all of which are dealitigurgent priorities generated
by COVID-19, completing their due diligence procés®avid Burroughs,Texas
Central: COVID-19 Could Impact Project DeliverRailway Age (April 2, 2020),
https://bit.ly/2ZsomboWith national economies sliding into the worst &ien in
decades, it is far from clear that this contingewdyactually materialize.

PRAYER

For the foregoing reasons, the Court should gratiti®her's petition for

review.
Respectfully Submitted:

ARNOLD & PORTERKAYE SCHOLERLLP

By: /sl Christopher M. Odell
Christopher M. Odell
State Bar No. 24037205
christopher.odell@arnoldporter.com
700 Louisiana Street, Suite 4000
Houston, Texas 77002
713.576.2400—-telephone

Counsel for Amicus Curiae
SNCF America, Inc.
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