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  1                THE VIDEOGRAPHER:  Today's date is

  2   Thursday, June 23rd, 2016.  The approximate time is

  3   10:11 a.m.  Beginning tape Number 1.  We're on the

  4   record.

  5                    SHAUN EDWARD MCCABE,

  6   having been first duly sworn to testify the truth, the

  7   whole truth, and nothing but the truth, testified as

  8   follows:

  9                         EXAMINATION

 10   BY MR. BECKHAM:

 11       Q.   Please state your full legal name for the

 12   record.

 13       A.   Shaun Edward McCabe.

 14       Q.   Mr. McCabe, where did you grow up?

 15       A.   Dallas, Texas.

 16       Q.   Where did you go to high school?

 17       A.   Highland Park High School.

 18       Q.   Okay.  I went to Saint Mark's.

 19                When did you graduate?

 20       A.   1979.

 21       Q.   All right.  Well, I know a bunch of your

 22   buddies.  That's when I -- I was about a year behind

 23   you.  Where did you go to college?

 24       A.   University of Texas.

 25       Q.   And then what did you do after college?
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  1       A.   I was in the Navy --

  2       Q.   Okay.

  3       A.   -- for six years.

  4       Q.   What did you do in the Navy?

  5       A.   Nuclear operations, submarine.

  6       Q.   And then where did you go?

  7       A.   Well, I came back to Dallas, went to school,

  8   back to school out of UTD.

  9       Q.   For?

 10       A.   Bachelor of science in business administration.

 11       Q.   All right.  Then what did you do?

 12       A.   Went back to work in commercial nuclear power

 13   doing startup and test, places like Comanche Beach,

 14   South Texas, and Westinghouse.

 15       Q.   Have you been inside the nuclear reactor at

 16   Comanche Peak?

 17       A.   I have.

 18       Q.   I have too.  Not many people have done it.

 19   We're a small club.  I worked at Worsham Forsythe, which

 20   was the attorneys for Dallas Power and Light, Texas

 21   Power and Light, T.U. Electric, so I've spent months at

 22   Comanche Peak on regulatory stuff.  You were probably --

 23   we were probably out there the same day.

 24       A.   Probably.

 25       Q.   Did you eat that barbecue plate for lunch in
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  1   Granbury?

  2       A.   Absolutely.

  3       Q.   That was the only place there was for lunch.

  4       A.   That's right.

  5       Q.   As I remember, they delivered out there all the

  6   time.

  7                So what firm were you with when you were

  8   working at Comanche Peak?

  9       A.   I think, if I recall correctly, I was -- it

 10   might have been through a technical services group, like

 11   a body shop, some technical.

 12       Q.   Contractor to T.U. Electric or --

 13       A.   A contractor, correct.

 14       Q.   Texas -- I guess, at that time, Texas Power and

 15   Light, I can't remember who --

 16       A.   Yeah.

 17       Q.   -- which one owned it.

 18                So are you a licensed engineer?

 19       A.   No, I'm not.

 20       Q.   Okay.  So your undergrad, remind me, was in

 21   what?

 22       A.   In business.

 23       Q.   Business.  Your master's was in?

 24       A.   I don't have a master's.

 25       Q.   Oh, when you went back to school you said?
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  1       A.   In business administration, finance.

  2       Q.   Did you go back and pursue a master's degree?

  3       A.   No, I did not finish college, and I went into

  4   the Navy's --

  5       Q.   I see.

  6       A.   -- nuclear power program, which was two years

  7   of additional schooling in just the area of reactor

  8   operations.

  9       Q.   Were you having too much fun in college?

 10       A.   No.  I was broke.

 11       Q.   Okay.  Well, sometimes you can have fun when

 12   you're broke.

 13       A.   Absolutely.

 14       Q.   Yeah.  Okay.  So partial college, Navy, came

 15   back and got your undergrad degree?

 16       A.   Correct.

 17       Q.   Okay.  Have you ever pursued a graduate degree?

 18       A.   Yes, I have.

 19       Q.   In?

 20       A.   Law.

 21       Q.   When?

 22       A.   1994, I believe.

 23       Q.   Okay.  And did you complete that?

 24       A.   I did.

 25       Q.   Okay.  And where did you go to law school?
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  1       A.   Case Western Reserve.

  2       Q.   Okay.  And so that was after you were working

  3   at Comanche Peak and at the body shop?

  4       A.   That's correct.

  5       Q.   Okay.  And so you graduated from law school and

  6   then what did you do after that?

  7       A.   I worked for a short period at a law firm.

  8       Q.   Which one?

  9       A.   Patterson & Lamberty.

 10       Q.   Okay.  And then what --

 11       A.   In Dallas.

 12       Q.   Then what did you do?

 13       A.   I ran --

 14       Q.   Where's Patterson & Lamberty?

 15       A.   They were in Dallas down on Oak Lawn.

 16       Q.   What did they do?  I don't remember their name.

 17       A.   Toxic tort.

 18       Q.   Okay.

 19       A.   Insurance defense work.

 20       Q.   On the defense side?

 21       A.   Uh-huh.

 22       Q.   So doing a bunch of asbestos cases?

 23       A.   Yeah.  Toxic paint --

 24       Q.   Yeah.

 25       A.   -- nuclear power plant.
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  1       Q.   That would probably be enough to make you quit

  2   law sitting through all those depositions.

  3       A.   That's correct.

  4       Q.   And so what did you do after Patterson &

  5   Lamberty?

  6       A.   I ran a company called Waste Control

  7   Specialists.

  8       Q.   What did they do?

  9       A.   They process hazardous, toxic and radioactive

 10   waste, and they have land disposal capacity or

 11   capability for some of those wastes.

 12       Q.   Okay.  And after that?

 13       A.   Worked with various engineer, procure,

 14   construct consortiums in the National Labs.

 15       Q.   What's National Labs?

 16       A.   The Department of Energy National Lab complex.

 17       Q.   Okay.

 18       A.   So I'd have a National Lab, Nevada test site,

 19   some at Los Alamos.

 20       Q.   Mainly nuclear things or things that product

 21   toxic --

 22       A.   Correct.

 23       Q.   -- byproducts?

 24       A.   Correct.

 25       Q.   Okay.  And how did you get in the train
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  1   business?

  2       A.   I was approached by New Magellan Ventures.

  3       Q.   Okay.  And how did you know those guys?

  4       A.   I was working on a biotech -- on behalf of a

  5   biotech company in Japan, licensing material -- product

  6   line over in Japan that was related to the nuclear

  7   industry.

  8       Q.   What was the product?

  9       A.   It was a -- a decontaminate gel relatively new

 10   to the marketplace, and this is at the time of

 11   Fukushima.

 12       Q.   Okay.  And who did you know at New Magellan?

 13       A.   Richard Lawless.

 14       Q.   Okay.  How many people work at New Magellan?

 15       A.   Approximately a dozen.

 16       Q.   Okay.  And they primarily represent Central

 17   Japanese Railway?

 18       A.   That's one of their clients.

 19       Q.   Is that their primary client?

 20       A.   I wouldn't know that.

 21       Q.   Okay.  Have you ever looked at their website?

 22       A.   Whose website?

 23       Q.   New Magellan.

 24       A.   I have.

 25       Q.   Okay.  And you don't know who their primary
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  1   client is?

  2       A.   Well, I -- I'm not privy to what's on the

  3   website versus, necessarily, versus what all their other

  4   clients might be.

  5       Q.   That's not quite what I asked you.

  6       A.   I did --

  7       Q.   If you just -- I just said if you don't know

  8   that Central Japanese Railway's their primary client.  I

  9   think it's the only one listed on their website.

 10       A.   Okay.

 11       Q.   Do you know that?

 12       A.   No, I don't know that.

 13       Q.   Do you know of any other clients they have?

 14       A.   Yes, I do.

 15       Q.   Okay.  And who are their other clients?

 16                MR. NEBLETT:  I'm going to object to the

 17   question as being outside the bounds of the scope of

 18   this deposition.

 19       Q.   (By Mr. Beckham) You can answer.

 20                MR. NEBLETT:  I'm going to let you answer

 21   this question, Mr. McCabe, but any further inquiry along

 22   these lines, I'm going to instruct him not to answer.

 23   But go ahead and answer that question.

 24       A.   They have other clients in the defense

 25   industry.
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  1       Q.   (By Mr. Beckham) And was Lawless the only guy

  2   you knew at New Magellan?

  3       A.   Initially, correct.

  4       Q.   Okay.  And when were you approached?

  5       A.   2012.

  6       Q.   Okay.  And what were you told, that they were

  7   forming a company to promote a rail?  Or what -- what

  8   did you hear?

  9       A.   They were -- they had a contract promoting the

 10   Shinkansen train system.

 11       Q.   Okay.  And who's the "they"?

 12       A.   The New Magellan group had a contract to

 13   promote the Shinkansen -- Tokaido-Shinkansen in Japan

 14   Central rail technology.

 15       Q.   And was the -- did you go to work for New

 16   Magellan?

 17       A.   I did.

 18       Q.   Okay.  For how long?

 19       A.   A short period of time because I believe the --

 20   I don't recall the -- the changeover to Texas Central

 21   Railway, but -- yeah.

 22       Q.   One month, six months?

 23       A.   Six months.

 24       Q.   Okay.  Well, I mean, you got paid by New

 25   Magellan, right?
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  1       A.   I did, but --

  2       Q.   You don't remember how long you got paid?

  3       A.   I do remember how long I got paid.

  4       Q.   Okay.  Well, that was what I asked you, how

  5   long you work there, and you said, I don't remember.

  6       A.   I was distinguishing the point between working

  7   for New Magellan or working for the -- on the railroad

  8   project.  New Magellan Ventures, I've been paid by New

  9   Magellan Ventures through December of 2015.

 10       Q.   Okay.  My -- my mistake.  I apologize.  I think

 11   I understand what you're saying.  What I believe you're

 12   saying is you were originally an employee of New

 13   Magellan.  At some later time you were an employee of

 14   one of the Texas Central companies, we'll come back to

 15   which one, during that time frame; however, your salary

 16   was paid by New Magellan?

 17       A.   That's correct.

 18       Q.   Okay.  All right.  Have you ever been a

 19   principal or equity owner in New Magellan?

 20       A.   No, I have not.

 21       Q.   Okay.  Do -- did -- so how many of -- do you

 22   know how many of -- well, first of all, what -- which

 23   was the first Texas Central entity that you worked for?

 24       A.   Texas Central High-Speed Railway.  TCR.

 25       Q.   Okay.
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  1                MR. BECKHAM:  Can I have a -- give me a

  2   couple of pages -- pieces of paper.  You guys got any

  3   legal pads down there, by any chance, in the cabinet?

  4                MR. DOW:  I'll get it.

  5                MR. NEBLETT:  We can get you one.

  6                MR. BECKHAM:  Well, it's better service

  7   than I deserve.

  8                MR. DOW:  Here's one.

  9                MR. BECKHAM:  You want me keep going?

 10                MR. NEBLETT:  You can keep going.

 11                MR. BECKHAM:  They're going to get me one.

 12   I'll repay you double when you come to Dallas, okay?

 13                MR. NEBLETT:  Okay.

 14                MR. BECKHAM:  All right.

 15       Q.   (By Mr. Beckham) Okay.  Texas Central High-

 16   Speed Railway, TCR, to the extent you can tell me the

 17   whole company with whether it's an Inc. or an LLC, that

 18   will be helpful.  So can you go back and tell me, to the

 19   best you know, the legal name of your -- your first

 20   employer other than New Magellan?

 21       A.   Texas Central High-Speed Railway.

 22       Q.   And that's an LLC?

 23       A.   I believe so.

 24       Q.   Okay.  And what does that entity do?

 25       A.   The promotion of the Tokaido-Shinkansen system.
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  1       Q.   Okay.  What does THX -- sorry, TXHS Railroad

  2   LLC do?

  3       A.   TXHS is now known as Texas Central Railroad and

  4   Infrastructure.

  5       Q.   All right.

  6       A.   And it is responsible for the design and

  7   construction and operation of the railroad.

  8       Q.   Texas Central Partners, what do they do?

  9       A.   Texas Central Partners is the parent company of

 10   TXHS.  How would we -- let me -- do mind if I ask you a

 11   question?  How do you want to refer to these names each

 12   time so that we can have clarity here?

 13       Q.   Correctly.  I -- I understand your point, and

 14   it's going to be difficult.

 15       A.   Uh-huh.

 16       Q.   There will be many times when --

 17                (Handed a legal pad.)

 18                MR. BECKHAM:  Thank you very much.

 19       Q.   (By Mr. Beckham) -- where maybe we talk about

 20   them collectively.  I guess the burden is going to be on

 21   me, if I'm trying to ask something precisely about one

 22   company, to -- to define that for you.  Whom -- which

 23   company are you here today as the corporate rep for?

 24       A.   TCRR.

 25       Q.   Only?
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  1       A.   No, TCRI, Texas Central Railroad &

  2   Infrastructure.

  3       Q.   Only?

  4       A.   Correct.

  5       Q.   Okay.  And which -- which --

  6       A.   And that acronym, if I could clarify or I'd

  7   like to use interchangeably is TCRI, Railroad &

  8   Infrastructure.

  9       Q.   Okay.  And which company do you currently work

 10   for?

 11       A.   Texas Central Partners.

 12       Q.   Okay.  So you're an employee of Texas Central

 13   Partners?

 14       A.   That's correct.

 15       Q.   Are you an officer of Texas Central Partners?

 16       A.   Yes.

 17       Q.   What is your title?

 18       A.   Vice President.

 19       Q.   Okay.  And you're going to get me a card at

 20   lunch or something?

 21       A.   I will.

 22       Q.   Okay.  Great.

 23                And are you a lunch eater or are you a

 24   lunch pusher-througher?

 25       A.   Eater.
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  1       Q.   Eater.  Okay.  That's fine.  That makes it --

  2   well, the witness always has the control on that, you

  3   know, we -- we have to -- in fact, I should have said

  4   this earlier:  Today -- you're a lawyer -- you've

  5   obviously given a few depositions before?

  6       A.   I have.

  7       Q.   Okay.  So I will be happy to rephrase anything.

  8   Don't answer a question you don't understand, fair

  9   enough?

 10       A.   Fine.

 11       Q.   If you need me to repeat it, I will.  If you'd

 12   like to read it, I'll let you read it anything I can to

 13   just make sure we got a clear record.  If you want to

 14   take any breaks, I don't -- I'm not a real hard case on

 15   breaks.  If I have a question pending, I'd like you to

 16   answer it with an answer, not -- you know, not a dodge

 17   just to get out of the room.  Is that fair?

 18       A.   I understand.

 19       Q.   Okay.  And I think so far on every question

 20   except one you've been responsive.  And if you'll work

 21   with me on that, if there's times when I feel like

 22   you're not being responsive, I'll let you know that, and

 23   we'll see if we can work through that.  Sometimes --

 24   have you ever seen a politician that never answers a

 25   question?
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  1       A.   I have.

  2       Q.   You ask Obama about the economy and he skitters

  3   over and starts talking about hope and change, you've

  4   seen that, right?

  5       A.   Yes.

  6       Q.   I've even hollered at the TV, answer the damn

  7   question.  Have you had that same feeling?

  8       A.   I have.

  9       Q.   Okay.  Well --

 10                MR. DOW:  You need to stop watching FOX

 11   then.

 12                MR. BECKHAM:  There you go.

 13       Q.   (By Mr. Beckham) So, if you start skittering to

 14   the right or to the left, most witnesses do it a few

 15   times unintentionally.  Some witnesses do it a lot of

 16   the time intentionally.  I'll -- we'll see where we are

 17   with that.

 18                (Cell phone vibrating.)

 19       A.   Excuse me, let me turn this off.

 20       Q.   Yeah, if you need to take it, that's okay.

 21       A.   No.

 22       Q.   All right.  But if you need a break to talk to

 23   your attorneys or something like that, that's fine, and

 24   so long as we've finished up that question or series of

 25   questions, then we'll do that.  So let us know what you
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  1   need as far as that goes.

  2       A.   Okay.

  3       Q.   I'll come back to these other companies here in

  4   a minute but -- and I'm -- I'm fine -- you want to call

  5   the company that you're here on behalf of TCRI, right?

  6       A.   Correct.

  7       Q.   Okay.  And I'll -- I'll go along with that.

  8   Patrick will object if I -- if I fail.

  9                When have you given depositions before for

 10   any of the Texas Central companies?  And if I use Texas

 11   Central, can we just talk -- that's everybody, all of

 12   the companies?

 13       A.   Yes.

 14       Q.   Okay.  When have you given depositions for

 15   Texas Central?

 16       A.   I've not given any deposition --

 17       Q.   Okay.

 18       A.   -- for Texas Central.

 19       Q.   Where have you given depositions before in your

 20   life?

 21       A.   As president of Waste Control.

 22       Q.   Okay.  And with a legal background and

 23   certainly even the litigation, you have an understanding

 24   between the difference in a fact witness deposition and

 25   a corporate representative deposition?
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  1       A.   I believe so.

  2       Q.   Okay.  And you understand that a corporate

  3   representative has the obligation to prepare for a

  4   deposition, to look at the topics, because we don't want

  5   the corporation saying "I don't know" to a bunch of

  6   questions, right?

  7       A.   I understand.

  8       Q.   Okay.  And did -- did you undertake to prepare

  9   for the deposition?

 10       A.   Yes, I did.

 11       Q.   Okay.  And some -- some witnesses interview

 12   people, you know, I'm not saying formally, or they just

 13   talk to them, but I'll call it interview.  Some people

 14   read documents.  Some people are taught facts by their

 15   attorneys, which is not privileged.  So let's -- let's

 16   go through and tell me how you amassed the knowledge

 17   that you have today and which you're going to answer

 18   based on.  So, obviously, specifically for the

 19   deposition, not -- first category, obviously, is on-the-

 20   job experience and things you've looked at and read and

 21   people you've talked to along the way, fair enough?

 22       A.   Yes.

 23       Q.   Okay.  In addition to that, did you go speak to

 24   anybody at Texas Central, again meaning all of the

 25   companies, to -- to learn facts, to understand issues in
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  1   preparation for the deposition?

  2       A.   I did.

  3       Q.   Okay.  To whom did you speak?

  4       A.   Mark Walker.

  5       Q.   Okay.  Who's Mark?

  6       A.   Mark Walker is a vice president of TCRI.

  7       Q.   Okay.  Anybody else?

  8       A.   No.

  9       Q.   Okay.  And did you -- when did you find out

 10   that you were going to be a deponent, the corporate rep?

 11       A.   Some time ago.

 12       Q.   Weeks, months?

 13       A.   I believe the first action in -- in this matter

 14   was back in mid-May --

 15       Q.   Okay.

 16       A.   -- March, May.

 17       Q.   So since that time, did you set out to read any

 18   particular documents to prepare yourself for the issues?

 19       A.   I have.

 20       Q.   Okay.  What documents did you read?

 21       A.   The documents that we produced.

 22       Q.   Only those?

 23       A.   That's correct.

 24       Q.   Okay.  Did you read the petitions filed at

 25   Surface Transportation Board by Texas Central?
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  1       A.   I have.

  2       Q.   Okay.  When did you read those?

  3       A.   I don't specifically recall.  There's been a

  4   number of drafts for -- over the last year.

  5       Q.   Okay.  Did you read the -- the replies filed by

  6   my law firm?

  7       A.   I have not.

  8       Q.   Okay.  Did you read the replies filed by Delta

  9   Troy?

 10       A.   No, I have not.

 11       Q.   Have you read any of the responsive materials

 12   filed by any parties?

 13       A.   No, I have not.

 14       Q.   Any of the congressional letters filed in

 15   opposition?

 16       A.   No, I have not.

 17       Q.   Is there a reason that you didn't read any of

 18   that?

 19       A.   No.

 20       Q.   Okay.  Do you have a legal capacity at Texas

 21   Central?

 22       A.   No, I do not.

 23       Q.   Okay.  So you don't -- you're not going to say

 24   that your -- your work or thought process is attorney-

 25   client privileged?
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  1       A.   Not that I'm aware of.

  2       Q.   Okay.  Obviously, Texas Central has internal

  3   lawyers, they have external lawyers to take those

  4   capacities, right?

  5       A.   They do.

  6       Q.   Okay.  What is your -- you may have said this

  7   and I didn't write it down.  What is your title at Texas

  8   Central?

  9       A.   My responsibilities are with regulatory --

 10       Q.   What is your title?

 11       A.   -- so vice president of regulatory.

 12       Q.   VP regulatory.  And what are the regulatory

 13   agencies that you're going to have to deal with or that

 14   you deal with?

 15       A.   Federal Railroad Administration.  Texas

 16   Department of Transportation.

 17       Q.   TxDOT?

 18       A.   TxDOT.  U.S. Army Corps of Engineers.

 19       Q.   USACE.  What else?

 20       A.   Those are the three primary ones.

 21       Q.   What about Surface Transportation Board?

 22       A.   I have spoken to them.

 23       Q.   But they're -- is there somebody at Texas

 24   Central responsible for that or --

 25       A.   Yes, there is.
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  1       Q.   Who's that?

  2       A.   Mark Walker.

  3       Q.   Okay.  Are there any other regulatory bodies

  4   that Texas Central is working with other than FRA,

  5   TxDOT, USACE and STB?

  6       A.   Not directly.

  7       Q.   Okay.  How about indirectly?

  8       A.   There's a number of cooperating or

  9   participating agencies that are coordinated through the

 10   co-lead under the environmental impact statement work.

 11       Q.   And what -- which agencies would those be?

 12       A.   There's a number of agencies that they send

 13   out, including from the Environmental Protection Agency,

 14   U.S. Fish & Wildlife, highways, transportation.

 15       Q.   Any other state agencies?

 16       A.   No.

 17       Q.   Texas Parks --

 18       A.   Oh, historical -- state, the State Historical

 19   Commission.

 20       Q.   How about Texas Parks & Wildlife?

 21       A.   No, that's handled through U.S. Fish &

 22   Wildlife.

 23       Q.   Okay.  So the only documents that you reviewed

 24   for your deposition are the documents that were produced

 25   to us; is that right?
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  1       A.   That's correct.

  2       Q.   Okay.  And how much time do you think you spent

  3   getting ready for your deposition?

  4       A.   Two days.

  5       Q.   Okay.  And I've seen witnesses that kept a log

  6   of what they did and how much time.  Did you do anything

  7   like that?

  8       A.   No, I did not.

  9       Q.   Have you read the high-speed rail feasibility

 10   study by Louis Berger Group?

 11       A.   I have.

 12       Q.   When did you read that?

 13       A.   Several years ago when it was produced.

 14       Q.   Okay.  That makes -- makes up some of the

 15   background knowledge that you have that you're going to

 16   be answering questions on?

 17       A.   It might.

 18       Q.   Okay.  The independent ridership and passenger

 19   revenue projections for the Texas TGB Corporation

 20   high-speed rail system in Texas, have you read that

 21   document?

 22       A.   I have.

 23       Q.   As part of your background knowledge?

 24       A.   As -- several years ago, yes.

 25       Q.   Okay.  Lone Star High-Speed Rail Market Study,



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 26

DepoTexas, Inc.

  1   have you read that?

  2       A.   Yes.

  3       Q.   Okay.  Now, these documents that you have in

  4   your office?

  5       A.   Yes.

  6       Q.   Okay.  Who -- you knew the author of the Lone

  7   Star high-speed rail market study is?

  8       A.   I believe it to be Louis Berger Group.

  9       Q.   Okay.  The Dallas to Houston High-Speed Railway

 10   Traffic and Revenue Forecast Prepared for U.S.-Japan

 11   High-Speed Rail, October 2010, have you read that

 12   document?

 13       A.   I have.

 14       Q.   Okay.  And that's part of your background

 15   knowledge?

 16       A.   Yes.

 17       Q.   Okay.  Lone Star High-Speed Rail, Phase 1, 5

 18   Percent Preliminary Engineering Design, that would be a

 19   document you've read?

 20       A.   I have.

 21       Q.   And that's part of your background knowledge?

 22       A.   Yes.

 23       Q.   Okay.  Texas Central High-Speed Rail Corridor

 24   and Related Private Development, Houston to Dallas/Fort

 25   Worth, Texas Insight Research Corporation, is that a
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  1   document you've read?

  2       A.   I have.

  3       Q.   Okay.  And that's part of your background

  4   knowledge?

  5       A.   Yes.

  6       Q.   Okay.  Texas Transportation Institute, Inter-

  7   City Passenger Study, That's a document you've read?

  8       A.   I don't recall that document.

  9       Q.   Is the Texas Transportation Institute an arm of

 10   A & M?

 11       A.   It is.

 12       Q.   Okay.  And I'm reading off a list.  I might as

 13   well give it to you.

 14                MR. BECKHAM:  Counsel, here's a copy for

 15   you.

 16                (Exhibit's 1 and 2 marked for

 17   identification.)

 18       Q.   (By Mr. Beckham) So I've handed you what's been

 19   marked as Exhibit 2.  And just for the record, the first

 20   six -- six bullets I've already read to you and you said

 21   that you've read all of those documents and they're part

 22   of your background knowledge; is that right?

 23       A.   That's correct.

 24       Q.   So we're on the seventh bullet.  You're saying

 25   you believe you've read it but you're not sure?
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  1       A.   That's correct.

  2       Q.   Okay.  And then the last one, also by the Texas

  3   Transportation Institute, Potential Development of an

  4   Inter-City Passenger Transit System in Texas, Final

  5   Project Report, 2010.  Have you read that?

  6       A.   I don't -- I don't recall.

  7       Q.   Okay.  And have you read -- I'll mark this

  8   later, but have you read this document, TxDOT Statewide

  9   Ridership Analysis Report, it's all on high-speed rail?

 10       A.   I have.

 11       Q.   Okay.  All right.  Let me put that on there.

 12   And that document is part of your background knowledge

 13   as well?

 14       A.   It is.

 15       Q.   Okay.  Do you know whether or not any of the

 16   experts, like Louis Berger, relied --

 17                MR. BECKHAM:  Let's go ahead and mark this

 18   right now.

 19       Q.   (By Mr. Beckham) Are you familiar with the

 20   software called the Statewide Analysis Model?

 21       A.   I've heard of it.

 22                MR. BECKHAM:  Patrick, where did you put

 23   my stickers?  I have a real problem keeping up the

 24   sticker page.

 25                THE WITNESS:  It's right here.
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  1                (Exhibit 3 marked for identification.)

  2       Q.   (By Mr. Beckham) I'm handing you what's been

  3   marked as Exhibit 3, and you've told me that you've read

  4   that document before?

  5       A.   Yes.

  6       Q.   Okay.  And so on Exhibit 2, I've just

  7   handwritten "Exhibit 3-SAM Report," and you know what

  8   that means, right?

  9       A.   Yes.

 10       Q.   So Exhibit 2 is -- I've written on the top of

 11   Exhibit 2, Documents Read by Shaun McCabe, S. McCabe,

 12   Part of His Background Knowledge.  Is that accurate?

 13       A.   Except for the TTI series --

 14       Q.   Right.  Will you put an X to the side -- X

 15   through the bullet on that one?  You can go ahead and

 16   mark it.

 17       A.   (Witness marking.)

 18       Q.   There you go.  Okay.  And on the ones that

 19   you've Xed out, the X means, I'm not sure.  You're not

 20   saying, I know for a fact I've never read those?

 21       A.   Correct.

 22       Q.   Is that accurate?

 23       A.   That's correct.

 24       Q.   And so, typically, in your -- in your job

 25   responsibility, the two that you've Xed out, you would
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  1   have expected that you would have been routed a copy of

  2   those, you just don't remember if you -- if you read

  3   them?

  4       A.   That's correct.

  5       Q.   Okay.  All right.  Now, do you understand that

  6   one of the issues that you're here to testify on is --

  7   is the basis for Texas Central claiming that it has

  8   eminent domain rights?

  9       A.   I am.

 10       Q.   Okay.  You understand that's a hotly contested

 11   issue?

 12       A.   I hear.

 13       Q.   What?

 14       A.   I hear that.

 15       Q.   You hear that, sure.  Okay.  And are you a

 16   landowner yourself, sir?

 17       A.   In Dallas I am.

 18       Q.   Okay.  Do you have your own land out in the

 19   country or have family members that have places out in

 20   the country?

 21       A.   I do.

 22       Q.   Okay.  And you certainly can understand a Texas

 23   landowner like Mr. Miles, who lives in a free country

 24   and has his own private property, objecting to

 25   somebody -- to -- to an entity taking his property?
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  1       A.   I can.

  2       Q.   Okay.  And do you understand that Texas Central

  3   has plead that it -- in lawsuits, that it has eminent

  4   domain power?

  5       A.   Correct.

  6       Q.   And that Texas Central will also need to prove

  7   that it has eminent domain power?

  8       A.   Okay.

  9       Q.   Is that a "yes"?  Do you understand that?

 10       A.   Yes, I understand that.

 11       Q.   Okay.  And so when we talk with Mr. Neblett and

 12   said we'd like a witness that will lay that out for us,

 13   he -- he gave you to us.  Do you understand that?

 14       A.   Yes.

 15       Q.   And typically, the corporate rep is the person

 16   best suited to speak to a particular topic.  Do you

 17   understand that?

 18       A.   Yes.

 19       Q.   Okay.  And so do you believe that Texas Central

 20   has put forth its best person to speak on that topic?

 21       A.   I do.

 22       Q.   Okay.  And have you done any particular work to

 23   familiarize yourself with the eminent domain issue?

 24       A.   Some.

 25       Q.   Okay.  What have you done?
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  1       A.   I have reviewed previous reports from our

  2   counsel --

  3       Q.   Okay.  And --

  4       A.   -- on this issue.

  5       Q.   And when did you read those?

  6       A.   When they were -- when they were crafted.

  7       Q.   Okay.

  8       A.   Maybe one of them through Baker Botts was two

  9   years ago, perhaps.

 10       Q.   Okay.

 11       A.   And then another through Jackson Walker in the

 12   last year.

 13       Q.   Okay.

 14       A.   And another one through Crady Jewett McCulley

 15   maybe three-plus years ago.  I don't exactly recall.

 16       Q.   Okay.  I recognize certainly Baker Botts and

 17   Jackson Walker.  Tell me the third law firm again.

 18       A.   I believe it's in the produced documents.

 19       Q.   Okay.  Okay.  Crady Jewett & McCulley?

 20       A.   Correct.

 21       Q.   Out of Houston.  All right.  Okay.

 22                And the -- the memo prepared that you've

 23   relied on from Baker and Botts on the eminent domain

 24   issue you're here to testify on, do you know which

 25   lawyer wrote that document?
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  1                MR. NEBLETT:  I'm going to object to any

  2   testimony about the relationship, attorney-client

  3   relationship with Baker Botts, and I'm going to instruct

  4   the witness not to testify as to any legal matters with

  5   regard thereto.

  6       Q.   (By Mr. Beckham) Just the identity of the

  7   lawyer is all I want.  I'll limit the question to the

  8   identity of the lawyer.

  9       A.   I don't recall the identity of the lawyer --

 10       Q.   Okay.

 11       A.   -- who wrote it.

 12       Q.   With respect to the Jackson Walker memoranda,

 13   do you know the identity of the lawyer that prepared the

 14   memoranda for you that you're relying on?

 15       A.   I do.

 16       Q.   Okay.  And what's his name?

 17       A.   Robert Neblett.

 18       Q.   Okay.  And with respect to the -- the tab --

 19   the McCulley firm, yeah, do you know the name of the

 20   lawyer that wrote the memoranda that you're relying on

 21   as corporate rep?

 22       A.   Hugh McCulley.

 23       Q.   Hugh McCulley, okay.  And which law firm did --

 24   that first represented any Texas Central entity on

 25   eminent domain matters?
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  1       A.   It's my --

  2                MR. NEBLETT:  I'm going to object -- I'm

  3   going to object as to form.

  4       A.   It's my --

  5                MR. BECKHAM:  Tell me how I can fix that.

  6   What's the objection?

  7                MR. NEBLETT:  Well, as to eminent domain

  8   matters, it's ambiguous and can mean a lot of things.

  9   You didn't ask about whether it related to the authority

 10   to exercise --

 11                MR. BECKHAM:  I'll -- thank you, Robert.

 12                MR. NEBLETT:  -- power of eminent domain.

 13                MR. BECKHAM:  I appreciate that.

 14       Q.   (By Mr. Beckham) Let's exclude the -- the

 15   actual mechanics of eminent domain proceedings and

 16   survey proceedings, but the -- the planning, the

 17   research beforehand and the acquisition of eminent

 18   domain authority, which law firm first worked on that?

 19       A.   It's my understanding that it was through Hugh

 20   McCulley and Crady Jewett McCulley.

 21       Q.   All right.  And when did -- when did Baker --

 22   Baker Botts, when were they retained?

 23                MR. NEBLETT:  I'm going to object to the

 24   question and instruct the witness not to answer.  I

 25   think that's privileged as to when they were retained.
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  1                MR. BECKHAM:  The date?

  2                MR. NEBLETT:  Uh-huh.

  3                MR. BECKHAM:  I don't think so, but we'll

  4   just note that one and fight about it later.

  5                MR. NEBLETT:  Okay.

  6       Q.   (By Mr. Beckham) Now, when you read these

  7   memos, you certainly learned facts that did you not know

  8   before?

  9       A.   I might have.

 10       Q.   Okay.  And so -- and also in your preparation,

 11   you said you spent two days.  Most attorneys, if I was

 12   Mr. Neblett, I would have sat down with you for a

 13   significant amount of time and prepared you for a

 14   deposition.  So, in addition to the two days -- was the

 15   two days your research or was the two days a combination

 16   of your research and preparation for the deposition and

 17   time with counsel?

 18       A.   The latter, a combination.

 19       Q.   And how -- how much -- every attorney woodsheds

 20   a witness, there's nothing wrong with it.  I'm just

 21   curious how much time you spent with the Jackson Walker

 22   attorneys preparing for your deposition.

 23       A.   Two half-days.

 24       Q.   Two half-days.  In the last couple of weeks?

 25       A.   Correct.
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  1       Q.   Okay.  And which attorneys were present?

  2       A.   Robert Neblett and Brad Anderson.

  3       Q.   Anybody else?

  4       A.   Dow on occasion.

  5       Q.   Okay.  And work -- did you work with any

  6   testifying consultants, any -- did they bring in someone

  7   to help you on testimony?

  8       A.   No, they did not.

  9       Q.   Okay.  So other than the three attorneys you've

 10   listed, anybody else either from Texas Central or from

 11   Jackson Walker or from another law firm present in your

 12   two half-day meetings?

 13       A.   No, there was not.

 14       Q.   Okay.  And obviously, there are some factual

 15   matters that we're going to ask you some questions

 16   about.  There are some, just by the nature of a company

 17   claiming they have eminent domain, that's going to have

 18   some fact mixed with some law.  But I want to focus just

 19   for a minute on the factual part, okay?  Did -- did any

 20   of the Jackson Walker lawyers teach you facts that you

 21   did not know?

 22       A.   They did not.

 23       Q.   Okay.  So you -- you received no factual

 24   information from Jackson Walker?

 25                MR. NEBLETT:  Objection.  I think the
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  1   question seeks --

  2                MR. BECKHAM:  Let me ask it a different

  3   way.

  4                MR. NEBLETT:  All  right.  Go ahead.

  5       Q.   (By Mr. Beckham) The Jackson Walker attorneys

  6   didn't teach you any facts that you didn't already know?

  7   I don't want to know what they were, just yes or no on

  8   that.

  9                MR. NEBLETT:  I have the same objection.

 10   I think that that's asking for communications that are

 11   privileged, attorney-client privileged, and I'm going to

 12   instruct the witness not to answer.

 13                MR. BECKHAM:  We've won compel motions

 14   lots of times on that exact point, but we'll just leave

 15   that alone for now.

 16                MR. NEBLETT:  All right.

 17       Q.   (By Mr. Beckham) Now, did -- who prepared you

 18   on the legal aspects of eminent domain?

 19                MR. NEBLETT:  Objection, form.

 20       A.   I don't specifically recall.  It was a group

 21   setting.

 22       Q.   (By Mr. Beckham) Okay.  Who was in the group?

 23       A.   The three I listed previously.

 24       Q.   Okay.  So your -- the -- your -- your

 25   background to testify on the -- on some of the aspects
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  1   of eminent domain are from the group setting and the

  2   three memoranda that you read earlier that you

  3   discussed, right?

  4                MR. NEBLETT:  I'm going to object to form.

  5                MR. BECKHAM:  Okay.

  6                MR. NEBLETT:  No, in fact, I'll withdraw

  7   my objection.

  8       A.   Yes.

  9       Q.   (By Mr. Beckham) Okay.  And when was the last

 10   time you read the Jackson Walker memorandum?

 11       A.   In the last -- in the last couple of weeks.

 12       Q.   Okay.  And the last time you read the -- the

 13   McCulley memoranda?

 14       A.   In the last couple of weeks as well.

 15       Q.   And the same for the Baker Botts?

 16       A.   Yes.

 17       Q.   Okay.  All of those to prepare for your

 18   deposition?

 19       A.   Yes.

 20       Q.   Okay.

 21                MR. BECKHAM:  And, Counsel, we'd like to

 22   request those documents be produced to us today.

 23                MR. NEBLETT:  We've objected and continue

 24   to object that those are attorney-client privilege and

 25   we do not intend to produce them.
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  1                MR. BECKHAM:  All right.

  2       Q.   (By Mr. Beckham) So I was asking you earlier

  3   about landowners.  Do you have any landowners in your

  4   family?

  5       A.   I do.

  6       Q.   Okay.  Do you -- are you 53 or 54?

  7       A.   55.

  8       Q.   55, okay.  You look like you're 53.

  9       A.   Thank you.

 10       Q.   You're old enough to remember the

 11   Superconducting Super Collider?

 12       A.   I am.

 13       Q.   You're old enough to remember the French

 14   attempt at high-speed rail --

 15       A.   I am.

 16       Q.   -- in Texas?  And whether or not you're old

 17   enough to remember it, I'm sure you've studied reasons

 18   why they failed and trying to avoid that with Texas

 19   Central?

 20       A.   That's correct.

 21       Q.   Okay.  And certainly old enough to understand

 22   and remember the -- the Texas -- Trans-Texas Corridor

 23   project that failed?

 24       A.   Yes.

 25       Q.   Okay.  And so do you believe any company can
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  1   just claim they have eminent domain authority?

  2                MR. NEBLETT:  Objection.  The question

  3   asks for a legal conclusion.

  4       A.   Are you asking me to speculate?

  5       Q.   (By Mr. Beckham) No.  I'm just asking you to

  6   answer the question, what you believe.  You don't have

  7   to speculate about what you believe.

  8                MR. NEBLETT:  No, but this is a question

  9   that is outside the scope on inquiry in addition to

 10   asking for legal opinion.

 11                MR. BECKHAM:  It's really part of the, you

 12   know, when did y'all get eminent domain, so.

 13                MR. NEBLETT:  Well, you're asking him what

 14   he believes, and that implies there's some

 15   personal aspect to that.

 16       Q.   (By Mr. Beckham) Well, does Texas Central as a

 17   company believe that any company can have eminent domain

 18   authority?

 19                MR. NEBLETT:  And, again, I'm going to

 20   object that it's outside the scope of inquiry, it asks

 21   for a legal conclusion, and I'm instructing the witness

 22   not to answer.

 23                MR. BECKHAM:  On what basis?

 24                MR. NEBLETT:  For the reasons I just

 25   stated.
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  1                MR. BECKHAM:  Okay.

  2       Q.   (By Mr. Beckham) So when did Texas Central --

  3   when did TCRI obtain eminent domain?  What was the first

  4   day?

  5                MR. NEBLETT:  To the extent that that

  6   seeks legal testimony, I'm going to object and instruct

  7   the witness not to answer.  If you can answer that,

  8   Mr. McCabe, without responding to it in a legal fashion,

  9   I'm going to let you answer.

 10       A.   It's my understanding that we have met the

 11   requirements for --

 12       Q.   (By Mr. Beckham) Let me interrupt you.  And

 13   when you say "we," I know we got a lot of companies.  I

 14   think --

 15       A.   Texas Central.

 16       Q.   -- it would be better if we don't use pronouns

 17   and we just use acronyms.  And on this one, I would like

 18   you to be precise, and I hope I said TCRI.  So let me

 19   just ask it again.  Pardon the interruption.

 20                You're here for TCRI, right?

 21       A.   Correct.

 22       Q.   Okay.  And what was the first day TCRI had

 23   eminent domain authority?

 24                MR. BECKHAM:  And your objection still

 25   stands.
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  1                MR. NEBLETT:  My objection is -- please

  2   note my objection.

  3                MR. BECKHAM:  That's why I said it still

  4   stands.

  5                MR. NEBLETT:  And -- and to the extent

  6   that that seeks any kind of legal testimony, I'm

  7   instructing you not to answer, Mr. McCabe.

  8       Q.   (By Mr. Beckham) Go ahead.

  9       A.   TCRI was formed in 2012 and filed with the

 10   Secretary of State, and its predecessor work -- strike

 11   that.

 12                We formed -- Texas Central Railroad &

 13   Infrastructure was formed in late 2012 for the purposes

 14   of the design and operation and construction of the

 15   railroad project.  And with that formation of the

 16   company and the business purpose of that company, we

 17   also filed with the Secretary of State.  And we also

 18   continue to undertake those actions to pursue the

 19   further development and operation of the railroad.

 20       Q.   I'm looking real hard for an answer in there.

 21   I just asked you what day.

 22       A.   I don't specifically recall the date.

 23       Q.   Well, you're the corporation, so you're -- and

 24   that was one of the topics is when did you first get it.

 25   So I can't fathom that your answer is "I don't
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  1   remember."

  2                MR. NEBLETT.  I'm going to object --

  3   object to your comments.  If there's a question in

  4   there, then you can ask it.

  5       Q.   (By Mr. Beckham) Yeah.  What day?  Please, sir,

  6   don't tell me TCRI does not remember when it got eminent

  7   domain authority.

  8       A.   You don't receive a piece of --

  9                MR. NEBLETT:  And again, I'm going to

 10   object to the extent that it seeks a legal question -- a

 11   legal answer.  And I'm going to object -- I mean, I'm

 12   going to instruct the witness not to answer as it

 13   regards to legal matters.

 14       A.   You don't receive a piece of paper with the

 15   power of eminent domain.

 16       Q.   (By Mr. Beckham) That's not what I asked you.

 17       A.   We met the requirements.  It's our belief that

 18   we met -- it's the project's belief, the company's

 19   belief we met the requirements for the power -- to hold

 20   the power of eminent domain, the formation of the

 21   company and Secretary of State filing in December,

 22   December 20th of 2012.

 23                MR. BECKHAM:  Okay.  Give me the -- give

 24   me the court filings.

 25       Q.   (By Mr. Beckham) So it is -- it's the company's
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  1   position that once it was incorporated on December 20th

  2   of 2012, that's when it acquired eminent domain

  3   authority?

  4                MR. NEBLETT:  Again, I'm going to object

  5   that the question seeks a legal response, and I'm going

  6   to instruct the witness not to answer as to any matters

  7   that are legal issues.

  8                MR. BECKHAM:  So you guys aren't going to

  9   put on any testimony on this at a trial?

 10                MR. NEBLETT:  We're going to -- we're

 11   going to put on fact testimony and we're going to

 12   demonstrate to the court what the law requires us to do

 13   to obtain statutory eminent domain authority.  It's a

 14   legal argument.  It's not -- it's not a -- it's not a

 15   factual argument for Mr. McCabe.

 16                MR. BECKHAM:  There's lots of facts

 17   involved, and your objection is improper.

 18                MR. NEBLETT:  No, there are some facts,

 19   but that's not one of them.  This is a legal argument

 20   primarily and there are a few facts associated therewith

 21   but that's not one of them.

 22                MR. BECKHAM:  Okay.

 23       Q.   (By Mr. Beckham) Well, the first day you had

 24   eminent domain is probably a fact.  So I'm handing you

 25   Exhibit 4, which is --
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  1                MR. BECKHAM:  Is that the certificate of

  2   amendment?

  3                THE WITNESS:  Yes.

  4                MR. BECKHAM:  That's not what I -- can I

  5   have that back?  I marked these out of order.

  6                (Discussion off the record.)

  7                MR. BECKHAM:  Can we e-mail somebody and

  8   have y'all print it out?

  9                MR. NEBLETT:  What is it you need?

 10                MR. BECKHAM:  The TH -- TXHS railroad --

 11                THE WITNESS:  -- certificate of filing.

 12                MR. BECKHAM:  I guess the articles of

 13   incorporation/certificate of filing.

 14                MR. NEBLETT:  If you have it, Patrick, if

 15   you have what it is you're looking for, just e-mail it

 16   to me and I'll get it printed.

 17                MR. DOW:  Patrick, e-mail it at the break.

 18                MR. NEBLETT:  You want to take a quick

 19   break?

 20                MR. BECKHAM:  Sure.  That will be great.

 21                MR. NEBLETT:  To allow you to get that.

 22                THE VIDEOGRAPHER:  It's 10:56.  We're off

 23   the record.

 24                (Recess.)

 25                THE VIDEOGRAPHER:  It's 11:11.  Beginning
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  1   tape Number 2.  We're on the record.

  2       Q.   (By Mr. Beckham) Did you look at any documents

  3   during the break?

  4       A.   I did not.

  5       Q.   Okay.

  6       A.   I do have a comment I'd like to put out on the

  7   record.

  8       Q.   Did you want to do that on redirect?

  9       A.   (Witness shrugs.)

 10       Q.   I mean, obviously, you just answer my

 11   questions, we'll do just fine.

 12                With respect to --

 13       A.   Well, I haven't -- I didn't answer it one way

 14   or another.  Do I want to do it on redirect?  Would you

 15   like me to put it out there right now or on redirect?

 16       Q.   Typically, you just answer questions and your

 17   attorney can solicit comments from you, but that's kind

 18   of how it goes.

 19       A.   Okay.

 20       Q.   Okay.  So we were working on the -- the day

 21   that -- the first day that TCRI had eminent domain

 22   authority, and I believe at that time the company was

 23   called TH -- I'm sorry -- TXHS Railroad, Inc., correct?

 24       A.   Correct.

 25       Q.   Is it okay with you for the purpose of the
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  1   deposition if we just stay with TCRI and we --

  2                MR. BECKHAM:  Is that okay with you,

  3   Robert?

  4                MR. NEBLETT:  Yes.

  5                MR. BECKHAM:  That TCRI means TCRI

  6   currently and it's the same entity, just with a

  7   different name before.  There was no -- it wasn't a new

  8   company, it was just a name change, right?

  9                THE WITNESS:  Correct.

 10                MR. BECKHAM:  Okay.

 11                MR. NEBLETT:  Yeah, that works for us.

 12   And then if you want to refer to one of the other

 13   entities, I assume you'll specifically name another

 14   entity.

 15                MR. BECKHAM:  Yeah.

 16                MR. NEBLETT:  Okay.

 17       Q.   (By Mr. Beckham) Are there any other Texas

 18   Central entities that have eminent domain authority?

 19                MR. NEBLETT:  Objection, the question

 20   seeks a legal answer.  I'm going instruct the witness

 21   not to answer.  And it's not within the scope of the

 22   inquiries.

 23                MR. BECKHAM:  It's on eminent domain.  So

 24   Texas Central is not going to claim that any other

 25   entities have eminent domain authority?
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  1                MR. NEBLETT:  Same objection and same

  2   instruction.

  3                MR. BECKHAM:  You're not going to let him

  4   answer that?

  5                MR. NEBLETT:  No.  Mr. Beckham, where is

  6   that in the scope of -- he's speaking here on behalf of

  7   TCRI, not on behalf of any other entity, and so I'm not

  8   going to have him opine as to whether there's eminent

  9   domain authority of another entity.

 10                MR. BECKHAM:  All right.  I'll come back

 11   and argue with you about that later.

 12                MR. NEBLETT:  Okay.

 13       Q.   (By Mr. Beckham) So at the -- in December of

 14   2012, New Magellan was doing all the funding for

 15   anything any of the Texas Central entities were doing?

 16       A.   I believe so.

 17       Q.   Okay.  And fair to say, New Magellan did not

 18   have the money in December of 2012 to pay for the

 19   railroad to be built and purchased at that time, right?

 20       A.   That's correct.

 21       Q.   Okay.  And that -- that the predecessor to

 22   TCRI, TXHS Railroad was working with New Magellan to

 23   promote the -- the receiving the financing to acquire

 24   the land and build the train?

 25       A.   It was working with TCR.
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  1       Q.   TCR and New Magellan?

  2       A.   Correct.

  3       Q.   Okay.  And so you would agree with me that on

  4   December of 2012, TCRI did not yet have the ability to

  5   construct the high-speed rail?

  6       A.   Correct.

  7       Q.   Okay.  It didn't have -- it -- TCRI knew at

  8   that time that it would cost upwards of $10 billion to

  9   construct and it hadn't -- it hadn't raised any

 10   significant investment towards that, correct?

 11       A.   That's right.

 12       Q.   Okay.  And so Texas Central -- strike that.

 13                TCRI contends in this case that, even

 14   though it did not have the financing to build a train,

 15   it still had eminent domain authority, true?

 16       A.   Correct.

 17       Q.   Okay.  And that was by virtue of the words on

 18   its -- copies of this -- on its certificate of

 19   formation, true?

 20                MR. NEBLETT:  Objection.  To the extent

 21   that that seeks a legal answer, I'm going to object that

 22   it's -- it's objectionable, and I'm going to instruct

 23   you not to answer, Mr. McCabe.

 24                MR. BECKHAM:  Is there a stapler in this

 25   room?  Were you saying just don't -- instruct him not to
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  1   answer on the legal, let him answer on the factual part?

  2                MR. NEBLETT:  Yeah, and let me get you --

  3   I just got a little distracted.  Would you restate your

  4   question?

  5                MR. BECKHAM:  Sure.

  6                MR. NEBLETT:  I think that that's my

  7   objection, but restate your question.

  8       Q.   (By Mr. Beckham) What facts were in existence

  9   on --

 10                MR. BECKHAM:  Well, here, let me mark

 11   this.  Are we on 4?

 12                MR. NEBLETT:  I think so.

 13                (Exhibit 4 marked for identification.)

 14       Q.   (By Mr. Beckham) I hand you what's been marked

 15   Exhibit 4 to you.  Have you seen that document before?

 16       A.   I have.

 17       Q.   Okay.  And what is that?

 18       A.   Certificate of Formation for TXHS Railroad,

 19   Inc.

 20                MR. BECKHAM:  Did you guys produce your

 21   articles of incorporation?  I think those would have

 22   been covered in our request.  I'm not sure.

 23                MR. NEBLETT:  I thought we did, Blake.

 24                (Exhibit 5 marked for identification.)

 25       Q.   (By Mr. Beckham) I'm handing you Exhibit 5, and
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  1   I'm giving counsel a copy.  And 5 is when TXHS changed

  2   its name to TCRI?

  3       A.   Correct.

  4       Q.   All right.  Okay.  So let me focus you back on

  5   the date of Exhibit 4, which was December of 2012.  It

  6   was filed electronically on the 20th.  Is that what you

  7   see?

  8       A.   I do.

  9       Q.   Okay.  And so that's the date TH -- TXHS was

 10   formed?

 11       A.   Correct.

 12       Q.   Okay.  And that was the date -- that is the

 13   date on which TCRI now claims that it was endowed with

 14   eminent domain authority in the state of Texas to

 15   condemn private lands, true?

 16                MR. NEBLETT:  I'm going to object to the

 17   question as seeking a legal response, and I'm going to

 18   instruct the witness not to answer.

 19                MR. BECKHAM:  Counsel, we had this

 20   specific question in our topics and you didn't object to

 21   it.

 22                MR. NEBLETT:  We did object.  We did

 23   object to these -- these were issues that were seeking

 24   legal -- legal testimony and we did object.

 25                MR. BECKHAM:  So you're -- so you'll never
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  1   argue to a court when you got it?

  2                MR. NEBLETT:  No, I'm --

  3                MR. BECKHAM:  Robert --

  4                MR. NEBLETT:  I don't know that I need to

  5   argue the day I got it.  The day -- what I need to argue

  6   is I have it when I'm there and when we're exercising

  7   the power of eminent domain.

  8                MR. BECKHAM:  Right, but --

  9                MR. NEBLETT:  And it's not just the date

 10   of incorporation of a company that is -- that triggers

 11   this.  There are statutory requirements that have legal

 12   ramifications --

 13                MR. BECKHAM:  I know what they are.

 14                MR. NEBLETT:  -- and we'll be arguing the

 15   law.

 16                MR. BECKHAM:  But he gets to tell me what

 17   they did.  On the statutory requirements, you've got to

 18   send a letter in, you know.  And they hadn't sent a

 19   letter in on this date, so I'm -- you know, I can ask

 20   him questions --

 21                MR. NEBLETT:  Ask him that.

 22                MR. BECKHAM:  I will.  But I'm asking what

 23   day did you get it.  And, boy, you really want to go to

 24   this judge and say I'm not even letting him answer that

 25   fact, the day?
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  1                MR. NEBLETT:  It's not a fact.  You're

  2   asking for law.

  3                MR. BECKHAM:  No, it's the day.

  4                MR. NEBLETT:  You can ask him about the

  5   dates we filed certain things at the Comptroller's

  6   Office and Secretary of State's Office --

  7                MR. BECKHAM:  Okay.  Well, first of all,

  8   he's a lawyer.

  9                MR. NEBLETT:  Doesn't matter.

 10                MR. BECKHAM:  Well, he signed an

 11   affidavit, see?  And you've got a problem because he

 12   swore that you have eminent domain authority.  So I get

 13   to ask him and you don't get to shield it.

 14                MR. NEBLETT:  He's not swearing to legal

 15   issues.  We get to assert legal arguments --

 16                MR. BECKHAM:  You better go back and look

 17   at your pleading, what you wrote.

 18                MR. NEBLETT:  He's not asserting any --

 19                MR. BECKHAM:  Listen, we'll go to the

 20   judge and let her hear this.

 21                MR. NEBLETT:  Okay, that's fine.

 22                MR. BECKHAM:  Well, it won't be fine for

 23   you.

 24                MR. NEBLETT:  Ask him facts.  We're not

 25   going to do law.
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  1       Q.   (By Mr. Beckham) What facts has Texas Central

  2   performed to acquire eminent domain authority and when

  3   was it finished?

  4       A.   You want me to answer the first part of that --

  5       Q.   Sure.

  6       A.   -- question first?

  7       Q.   Yeah.

  8       A.   A significant --

  9       Q.   I'll strike the second part of it.  Just what

 10   facts, what's the first thing ever that Texas Central

 11   did to get eminent domain authority?

 12                MR. MCSHAN:  TCRI.

 13       Q.   (By Mr. Beckham) TCRI.

 14       A.   Texas Central, the project, has undertaken a

 15   significant body of work that has been 100 percent

 16   focused on the development --

 17       Q.   Well, what's the first thing?

 18       A.   Feasibility studies.

 19       Q.   Okay.  So when was the feasibility study

 20   finished?

 21       A.   Well, the -- it's been an iterative process

 22   that is still in feasibility studies of sorts, if you

 23   want to look at the NEPA EIS process and the corridor

 24   and the route selections that are ongoing.

 25       Q.   Can you speak up just a little bit?
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  1       A.   Sure.

  2       Q.   Yeah.  Where did you get the factual knowledge

  3   that a feasibility study is a fact that you need to do

  4   to give -- give an entity eminent domain?

  5       A.   I don't know about giving an entity eminent

  6   domain because you don't get a certificate that says

  7   you've -- you've completed.  Our actions have been 100

  8   percent focused in developing and -- this project for --

  9   and it started with --

 10       Q.   So your answer is "I don't know"?  I don't

 11   really need the speeches, I just need the answer.  We've

 12   got a lot to cover here.

 13       A.   Feasibilities -- the feasibility study, what's

 14   called the phase zero feasibility study.

 15       Q.   No.  I asked you, I said, what's the first fact

 16   that --

 17       A.   That is --

 18       Q.   -- Texas Central, TCRI performed to get eminent

 19   domain authority, and you said a feasibility study.  And

 20   I said:  How did you get the knowledge that you had to

 21   do a feasibility study?  How did Texas Central get that

 22   knowledge?

 23       A.   I'm not aware of how they get the knowledge --

 24       Q.   Okay.

 25       A.   -- to -- relative to eminent domain authority.
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  1       Q.   And who --

  2       A.   It was part of --

  3       Q.   Who has told you --

  4                MR. NEBLETT:  Well, Blake, let him finish

  5   his answer.

  6                MR. BECKHAM:  I thought you were.

  7       A.   It was part of project development in -- in

  8   siting the location for this project.

  9       Q.   (By Mr. Beckham) Okay.  I'm not asking about

 10   the location of the project.  I'm just -- I can't be any

 11   more specific.  I'm trying to find out what were the

 12   facts you did and when did Texas Central get eminent

 13   domain.  You've sworn that they have it, right, that was

 14   you?

 15       A.   We believe the company --

 16       Q.   That was you, right?

 17       A.   That is me as a company representative, right.

 18       Q.   Yeah.  Well, you -- you didn't sign as a

 19   representative, you signed as yourself, but, you know --

 20       A.   Central Texas.

 21       Q.   -- you're here as a representative of the

 22   company today, so I get to ask you both of your own

 23   knowledge that you have when you sign an affidavit

 24   and -- so what do you -- does Texas Central believe that

 25   it had to file -- make a feasibility study in order to
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  1   get eminent domain?

  2       A.   It's a collection of effort.

  3       Q.   So you can't answer that "yes" or "no"?

  4       A.   Can you repeat the question?

  5       Q.   Yes.  Remember when I asked you what facts did

  6   Texas Central perform to get eminent domain authority?

  7       A.   There are a number of facts.

  8       Q.   Okay.  First of all, tell me all the facts, the

  9   number of facts that Texas Central contends it must

 10   complete to achieve eminent domain.

 11       A.   We don't have a checklist for --

 12       Q.   Tell me the ones you know.

 13       A.   There's not a list that I'm aware of.  I

 14   know that --

 15       Q.   I didn't ask -- tell me any fact that you know

 16   that Texas Central has to do something to get eminent

 17   domain.

 18       A.   I don't know.

 19       Q.   You don't even know one?  We're going to need

 20   to know --

 21       A.   A filing -- I take -- I take that back.  We

 22   filed with the Secretary of State.

 23                (Exhibit 6, first mistakenly marked as

 24   Exhibit 5, later clarified on the record and remarked

 25   Exhibit 6.)



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 58

DepoTexas, Inc.

  1       Q.   I going to hand you Exhibit 5 (sic).  And I

  2   want to make sure we're understanding the question.  It

  3   says:  What facts must TCRI perform to acquire eminent

  4   domain?  Did I read that correctly?

  5       A.   You did.

  6       Q.   Okay.  And so you'll agree with me that

  7   somebody can't just go down and file a corporation and

  8   the very next instant have the power of eminent domain,

  9   you got to do other things, right?

 10                MR. NEBLETT:  Objection to the extent that

 11   that seeks a legal question.  But otherwise, you may

 12   answer, Mr. McCabe.

 13       A.   Could you repeat the question?

 14       Q.   (By Mr. Beckham) Well, I went down and filed a

 15   corporation that says --

 16                What's the name of my corporation?

 17                MR. MCSHAN:  Beckham Central Railroad &

 18   Infrastructure, Inc.

 19       Q.   (By Mr. Beckham) Yeah, Beckham Central Railroad

 20   & Infrastructure, Inc.  And I copied your -- the

 21   language that says, from Exhibit 5, that says, "The

 22   purpose for which the corporation is organized is to

 23   plan, build, maintain and operate an interurban electric

 24   railroad and to conduct or promote any other lawful

 25   business purposes that a corporation is legally allowed
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  1   to conduct or promote within this state or any other

  2   jurisdiction."  Do you understand the words I've said?

  3       A.   I do.

  4       Q.   Okay.  You don't believe I have eminent domain,

  5   right?

  6       A.   I don't know.

  7       Q.   (By Mr. Beckham) What do you believe?

  8                MR. NEBLETT:  I'm going to object to the

  9   question as to form and also to the extent that it seeks

 10   a legal response.

 11       Q.   (By Mr. Beckham) You can answer.

 12                MR. NEBLETT:  If you're able to do so,

 13   Mr. McCabe.

 14       A.   I don't know for you.

 15       Q.   (By Mr. Beckham) Okay.  Well, so, you think

 16   it's possible that a corporation could have -- Texas

 17   Central, let me ask that:  TCRI thinks it's possible

 18   that a corporation could have eminent domain the instant

 19   after incorporation without doing anything else?

 20                MR. NEBLETT:  I'm going to object to the

 21   question as seeking a legal response and instruct the

 22   witness not to answer.

 23       Q.   (By Mr. Beckham) Well, did Texas Central have

 24   eminent domain authority the instant after it filed its

 25   certificate of formation, Exhibit 4?
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  1                MR. NEBLETT:  I'm going to object to the

  2   question as seeking a legal answer, and I'm going to

  3   instruct the witness not to answer.

  4       Q.   (By Mr. Beckham) Okay.  When was the first

  5   moment that Texas Central acquired eminent domain

  6   authority?

  7                MR. NEBLETT:  I'm going to object that the

  8   question seeks a legal response and object -- and

  9   instruct the witness not to answer.

 10       Q.   (By Mr. Beckham) What was the first month that

 11   Texas Central had eminent domain authority?

 12                MR. NEBLETT:  I'm going to object that the

 13   question seeks a legal response and instruct the witness

 14   not to answer.

 15       Q.   (By Mr. Beckham) What was the first year that

 16   Texas Central had eminent domain authority?

 17                MR. NEBLETT:  I'm going to object as to

 18   form, also, now, as well as to the question seeking a

 19   legal response and instruct the witness not to answer.

 20       Q.   (By Mr. Beckham) And can Texas Central have

 21   eminent domain authority if it cannot demonstrate that

 22   it can build the rail?

 23                MR. NEBLETT:  I'm going to object to the

 24   question to the extent that it seeks a legal response

 25   and instruct the witness not to answer anything relating
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  1   to the legal aspect of this question.

  2       Q.   (By Mr. Beckham) You may answer.

  3       A.   Could you re-ask the question?

  4       Q.   Yes.  Is it your understanding that as a

  5   factual matter, Texas Central must be able to

  6   demonstrate that it can -- well, let me back up.

  7                Texas Central does not -- and I'm meaning

  8   all of the companies together, they don't have the money

  9   to build the rail today, true?

 10       A.   That's true.

 11       Q.   They don't have the money yet to buy the land,

 12   true?

 13                MR. NEBLETT:  I'm going to object to the

 14   question as being beyond the scope of the deposition

 15   notice.

 16       Q.   (By Mr. Beckham) You can answer.

 17                MR. NEBLETT:  No.  I'm going to instruct

 18   the witness not to answer.

 19                MR. BECKHAM:  We asked about finances.

 20                MR. NEBLETT:  And we -- and we

 21   specifically said we're not designating any witness as

 22   to those matters.

 23                MR. BECKHAM:  Well, that doesn't mean it's

 24   beyond the notice.

 25                MR. NEBLETT:  Well --
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  1                MR. BECKHAM:  It specifically contained --

  2   Robert, you don't get to frame the issues in the lawsuit

  3   with your objections.

  4                MR. NEBLETT:  It's beyond the notice if we

  5   tell you that we're not producing someone and you decide

  6   to --

  7                MR. BECKHAM:  No, it's not.  Those are

  8   lawyer words.

  9                MR. NEBLETT:  Patrick sent -- Patrick sent

 10   a letter acknowledging that we're going to go forward

 11   with this deposition with the understanding --

 12                MR. BECKHAM:  I can make my record.

 13                MR. NEBLETT:  I understand.

 14                MR. BECKHAM:  I can make my record.

 15                MR. NEBLETT:  But don't say that I haven't

 16   made it clear that that's beyond the scope of this

 17   deposition, because we have.  And we have an

 18   understanding about it, in fact, that we were going

 19   forward with this --

 20                MR. BECKHAM:  Well, I still get to ask the

 21   questions.

 22                MR. NEBLETT:  -- and we can argue about it

 23   later.

 24                MR. BECKHAM:  You don't make -- sometimes

 25   lawyers realize their objections are no good and they
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  1   got to --

  2                MR. NEBLETT:  Well --

  3                MR. BECKHAM:  -- they've got a

  4   responsibility to the court and they change their --

  5   they back off on them.

  6                MR. NEBLETT:  All right.  Well, I haven't

  7   had such an epiphany.

  8                MR. BECKHAM:  All right.  I hope --

  9                MR. NEBLETT:  I think my objection's good.

 10                MR. BECKHAM:  -- I hope you do.

 11                MR. NEBLETT:  Well, it's still a good

 12   objection.

 13                MR. BECKHAM:  Okay.

 14       Q.   (By Mr. Beckham) So what is Texas Central's

 15   position on completely undercapitalized companies having

 16   eminent domain authority?

 17                MR. NEBLETT:  Objection that the question

 18   is beyond the scope of inquiry of the deposition notice,

 19   and we are not producing a witness to testify to that --

 20                MR. BECKHAM:  Okay.

 21                MR. NEBLETT:  -- scope.

 22       Q.   (By Mr. Beckham) Have you ever in your life

 23   experience heard of a infrastructure project like the

 24   superconducting super collider that failed because of

 25   lack of funding?
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  1       A.   I have.

  2       Q.   Okay.  And you agree that the superconducting

  3   super collider was a bad idea?

  4       A.   I don't.

  5       Q.   Okay.  You -- you agree that a lot of

  6   landowners were hurt because their lands were taken and

  7   the project was never built?

  8       A.   I don't know about that.

  9       Q.   You don't know about that?  You think they were

 10   benefited?

 11       A.   They could have been.

 12       Q.   Okay.

 13       A.   It's beyond my knowledge.

 14                MR. NEBLETT:  Objection, beyond the scope

 15   of the deposition --

 16       Q.   (By Mr. Beckham) The reason the property was

 17   taken was to build the project, right?

 18       A.   I don't know that the property was taken.  Was

 19   it paid for?

 20       Q.   The reason Texas Central, TCRI wants to take

 21   land is to build this train, right?

 22       A.   We would like to acquire land to build the

 23   train, that's correct.

 24       Q.   Okay.  And if Texas Central doesn't have the

 25   money, you can understand the skepticism of a landowner
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  1   who says you shouldn't be able to take my land if you

  2   can't build the thing, true?

  3       A.   I can understand that.

  4                MR. NEBLETT:  I'm going to object to the

  5   question as being beyond the scope --

  6       Q.   (By Mr. Beckham) And is Texas Central --

  7                MR. NEBLETT:  -- of the inquiry of this

  8   deposition.

  9       Q.   (By Mr. Beckham) Is Texas Central claiming that

 10   it should have eminent domain authority when it does not

 11   have the financial ability to -- to acquire the land?

 12                MR. NEBLETT:  I'm going to object to the

 13   question as being beyond the scope of inquiry of what

 14   we've provided this witness for, and I'm going to

 15   instruct him not to answer.

 16       Q.   (By Mr. Beckham) Does Texas Central claim that

 17   it should have eminent domain authority when it doesn't

 18   even have the financial ability to buy one train?

 19                MR. NEBLETT:  I'm going to object to the

 20   question as being beyond the scope inquiry for this

 21   witness.  We have specifically said it, we're not

 22   providing a witness as to those questions relating to

 23   the financing.  And it was specifically agreed that we

 24   would go forward with this deposition with that

 25   understanding that we were not providing such a witness.
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  1   And I'm the instructing the witness not to answer.

  2                MR. BECKHAM:  And, Robert, can we have an

  3   agreement that every time you instruct him not to

  4   answer, I don't have to ask him if he's going to follow

  5   his attorney's advice, we can presume that he is?

  6                MR. NEBLETT:  Yes.

  7                MR. BECKHAM:  Okay.

  8       Q.   (By Mr. Beckham) And does -- how much does one

  9   Shinkansen -- did I pronounce that right?

 10       A.   You did.

 11       Q.   Okay.  First time ever.  How much does one --

 12   how many cars on one train under y'all's plans?  You got

 13   an engine?

 14       A.   There's not an engine.  It's a distributed

 15   drive system.  So there's eight cars.

 16       Q.   Propulsion on all eight cars?

 17       A.   Correct.

 18       Q.   Okay.  So is the first car -- has a different

 19   seating format, I mean, there's a --

 20       A.   It does.  There's a cab and some seating in

 21   it --

 22       Q.   Okay.

 23       A.   -- as opposed to other passenger railroad that

 24   has a locomotive with no seating in it.

 25       Q.   Okay.  And is there an engine cab on both ends?
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  1       A.   There is.

  2       Q.   Okay.  So there's two engine-cab-type cars and

  3   six coach cars?

  4       A.   Correct.  There's seating in the -- in the cab

  5   cars.

  6       Q.   I understand.

  7       A.   Okay.

  8       Q.   And is that -- is that eight-car configuration

  9   the standard in Japan or is it proprietary to what you

 10   guys are planning to do in Texas?

 11       A.   There is in Japan different systems or

 12   companies within Japan because the railroad system is

 13   broken up into different areas.  The Tokaido-Shinkansen,

 14   which is JRC, runs 16-car train sets.  In the south of

 15   Japan, they run eight-car train sets.  So it's a common

 16   configuration.

 17       Q.   Okay.  And is the 700 the eight-car train set?

 18       A.   Yes.

 19       Q.   Okay.  And that's what TCRI is planning for

 20   Texas?

 21       A.   Correct.

 22       Q.   Okay.  So what does one eight-car set with two

 23   engines cost?

 24                MR. NEBLETT:  I'm going to object to the

 25   question as being beyond the scope of inquiry for this
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  1   deposition.

  2       Q.   (By Mr. Beckham) You can answer.

  3                MR. NEBLETT:  If you can direct me where

  4   that is, I'll withdraw my objection, Mr. Beckham, but I

  5   don't see where it's -- that this witness has been asked

  6   to opine about that.

  7                MR. BECKHAM:  Oh, I just think it's

  8   contextual.

  9       Q.   (By Mr. Beckham) You can answer.  Go ahead.

 10                MR. NEBLETT:  I'm -- I'm going to instruct

 11   him not to answer.

 12       Q.   (By Mr. Beckham) All right.  Does -- has Texas

 13   Central -- does Texas Central have the money to buy even

 14   one car?

 15                MR. NEBLETT:  Objection, instruct the

 16   witness not to answer.

 17       Q.   (By Mr. Beckham) And has Texas Central entered

 18   into a contract -- who is the manufacturer of the train?

 19       A.   There's several manufacturers.  The Nippon

 20   Sharyo is one.

 21       Q.   Who's the lead -- who does TCRI contract with

 22   to buy them?

 23       A.   Either Hitachi or Nippon Sharyo.

 24       Q.   Okay.  And are those contracts in existence?

 25       A.   Discussions are in existence.
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  1       Q.   Okay.  So the answer is --

  2                MR. MCSHAN:  It's part of that.

  3                MR. BECKHAM:  Yeah.  Counselor, Number 9

  4   is the basis for TCRI's claim of the $10 billion cost

  5   estimate, so the cost of the train would clearly be

  6   within that.  I don't know why you're trying to block so

  7   many questions.

  8                MR. NEBLETT:  Well, I asked you, because I

  9   was looking for it, I asked you to show me the basis for

 10   it.

 11                MR. BECKHAM:  So I have.

 12                MR. NEBLETT:  I do see that Number 9 reads

 13   something relating to cost, so restate your question.

 14                MR. BECKHAM:  Sure.

 15       Q.   (By Mr. Beckham) How much does one train set

 16   cost?

 17       A.   Approximately 40 million.

 18       Q.   Okay.  And how many train sets are going to be

 19   in your starter kit?

 20       A.   As provided in our environmental impact

 21   statement, we have 15 train sets as our initial

 22   operating plan.

 23       Q.   Okay.  So -- and you said 40?

 24       A.   Correct.

 25       Q.   So 15 times 40 is 600 million?
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  1       A.   Correct.

  2       Q.   Okay.  And so TCRI does not have or all of

  3   Texas Central doesn't have 600 million to buy the trains

  4   now, true?

  5       A.   That's true.

  6       Q.   Okay.

  7                MR. NEBLETT:  Objection, and I'll instruct

  8   the witness not to answer.

  9       Q.   (By Mr. Beckham) There is currently no contract

 10   in existence between TCRI -- strike that -- any Texas

 11   Central entity and the manufacturers for the purchase;

 12   there are negotiations but there's no contract, true?

 13       A.   True.

 14       Q.   Okay.  And TCRI has not -- does not have --

 15   financing security in writing to buy the trains, true?

 16                MR. NEBLETT:  Objection, and I'm going to

 17   instruct the witness not to answer.  It's beyond the

 18   scope of this deposition.  This witness has not been

 19   designated for such testimony.

 20                MR. BECKHAM:  Well, that's part of the

 21   cost estimate.

 22                MR. NEBLETT:  No, it's not.

 23                MR. BECKHAM:  Sure it is.

 24                MR. NEBLETT:  No, it's not.

 25       Q.   (By Mr. Beckham) Okay.  How much has Texas
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  1   Central budgeted for land acquisition costs as part of

  2   the $10 billion?

  3       A.   Several hundred million.

  4       Q.   How many several?

  5       A.   Approximately 300.

  6       Q.   Okay.  300 million.  And do you know roughly

  7   how many acres are going to be taken?

  8       A.   I do.

  9       Q.   How many is that?

 10       A.   Approximately 7,000 acres.  That number is

 11   still under revision because we're working on

 12   engineering of elevating the train on the viaduct, which

 13   narrows its footprint.

 14       Q.   So it may be 10 percent either way or be a

 15   bigger variance or you don't -- or do you know?

 16       A.   I believe that to be on the upper end.  It

 17   could come down.  We're working to elevate the train in

 18   additional sections --

 19       Q.   Okay.

 20       A.   -- which results in a smaller footprint on the

 21   ground.

 22       Q.   And with respect to -- I've looked at your

 23   website and seen things about viaduct and seen things

 24   about elevated tracks and berms and pass-throughs,

 25   et cetera.  If we're talking -- are you generally
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  1   familiar with Mr. Miles' property?

  2       A.   I am.

  3       Q.   Okay.  I'm sure you guys have had drones or

  4   planes or helicopters fly the route?

  5       A.   We have once.

  6       Q.   Many occasions?

  7       A.   Just once.

  8       Q.   Just once?

  9       A.   Uh-huh.

 10       Q.   Whose is the helicopter that's buzzing over my

 11   ranch all the time?

 12       A.   I don't know.

 13       Q.   It's one of you guys, I know.  You said you've

 14   only flown the route one time?

 15       A.   Yup, we have one LIDAR.

 16       Q.   Okay.  So LIDAR gives you topographic

 17   information, right?

 18       A.   It does.

 19       Q.   Okay.  And so Mr. Miles' place is relatively

 20   flat, right?

 21       A.   Relatively.

 22       Q.   Okay.  If we assume -- let's assume it's flat

 23   rural land and there's no -- no county roads or highways

 24   on it that we're crossing.  Is the plan to have a

 25   earthen berm across just a -- just flat rural land?
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  1       A.   Not necessarily.

  2       Q.   What's the -- what's the initial plan, and then

  3   we'll go to the alternatives?

  4       A.   The alignments are still under development with

  5   regard to elevations.  And I -- let me give a little

  6   background.  At 205 miles an hour, we have very tight

  7   tolerances.

  8       Q.   I understand.  You don't want a roller coaster?

  9       A.   You don't want a roller coaster.

 10       Q.   I would, that would be fun, but.

 11       A.   No seat belts.  So -- so it's not all dependent

 12   upon Mr. Miles' land, because it could be, in part, that

 13   -- the consequences of the land within a couple of miles

 14   to the north or south of Mr. Miles --

 15       Q.   I understand.

 16       A.   -- could have an equal or dominant

 17   consequence on --

 18       Q.   I've got it.

 19       A.   -- on the design of the land across Mr. Miles.

 20       Q.   I have heard this figure thrown about, and I

 21   want to know if it's accurate or not.  I've heard that

 22   the tolerances, the Shinkansen 700 can't turn more than

 23   1 degree or elevate or deelevate more than 1 degree at

 24   the high speed.  Is that -- is that an accurate degree

 25   percentage or is it even less than that or not that
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  1   tight?

  2       A.   It's not quite that tight.

  3       Q.   Okay.  So it's 2 degrees or?

  4       A.   1 1/2 percent is for -- at speed.

  5       Q.   1/2 percent or 1 1/2 degrees?

  6       A.   Well, 1 1/2 percent of elevation changes.

  7       Q.   Okay.

  8       A.   So if we're talking about radiance for

  9   horizontal curvature as opposed to in vertical, I can

 10   get the math out and show you how --

 11       Q.   You can't do that off the top of your head?

 12       A.   No.

 13       Q.   Okay.  So 1 1/2 percent on gradient?

 14       A.   Uh-huh.

 15       Q.   Okay.  And if all other factors are equal and

 16   you have a piece of rural land, is the -- is the track

 17   going to be at grade or is it going to being elevated?

 18       A.   That's still under development.  We are looking

 19   to achieve around a 65 to 80 percent elevated track

 20   route.

 21       Q.   Okay.  And if it's at grade, then a --

 22   Mr. Miles' property, he will not be able to cross from

 23   one side to the other?

 24       A.   The -- provisions could be made for him to

 25   cross from one side to the other.
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  1       Q.   Like what?

  2       A.   Pass-throughs underneath.

  3       Q.   So you'd have -- the train could be at grade

  4   and we dig a tunnel underneath?

  5       A.   That's a possibility.

  6       Q.   Okay.  What's another possibility?

  7       A.   The train would be elevated as --

  8       Q.   No, no, this is if it's at grade.

  9       A.   We have designs for the roads to go over the

 10   train as well.

 11       Q.   I'm not talking about a road.  I'm just talking

 12   about a landowner getting his cows from one side to the

 13   other.

 14       A.   Access to go over the railway.

 15       Q.   Okay.  Has Texas Central committed to allowing

 16   every landowner access to the other side to his land?

 17       A.   We have.

 18       Q.   Okay.  What if it's a -- what if it's a 10-acre

 19   place?

 20       A.   We'll have to discuss that with the landowner.

 21       Q.   Well, have you committed or not?  That's what

 22   I'm trying to understand.

 23       A.   We have --

 24                MR. NEBLETT:  Let me say this:  I'm going

 25   to object that this is beyond the scope of the inquiry
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  1   for this witness.

  2                MR. BECKHAM:  It's part of the cost

  3   estimate, because those things are costly.

  4                MR. NEBLETT:  Well, that's not --

  5                MR. BECKHAM:  It's costly to put an

  6   overpass over the train, right?

  7                MR. NEBLETT:  That's not part of the cost

  8   estimate.

  9                MR. BECKHAM:  Well, sure it is.

 10                MR. NEBLETT:  Well, no --

 11       Q.   (By Mr. Beckham) Have you guys figured in to

 12   your 10 billion the cost of crossing -- I mean, you have

 13   a computer system that has every single piece of

 14   property, right?

 15       A.   Correct.

 16       Q.   Okay.  Is that TCRI, some other Texas Central

 17   entity or the contract land staffing that has that

 18   mapping program?

 19       A.   Contract land staff.  However, in conjunction

 20   with our engineering firms, we have that --

 21       Q.   Okay.

 22       A.   -- that data itself as well.

 23       Q.   You probably own the system, but contract land

 24   staffing is running it; is that fair?

 25       A.   I believe that to be right.
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  1       Q.   Okay.  And so you guys know exactly how many

  2   tracts of land must be crossed?  I know there's

  3   different alignments, but under an Alignment A, I could,

  4   say, push a button, and you could tell me how many

  5   tracts of land?

  6       A.   Yes, we could.

  7       Q.   Can you tell me roughly how many tracts of land

  8   are crossed with the primary --

  9                MR. NEBLETT:  I'm going to object.

 10       Q.   (By Mr. Beckham) -- utility corridor?

 11                MR. NEBLETT:  I'm going to object.

 12                MR. BECKHAM:  It's part of the cost

 13   estimate.

 14                MR. NEBLETT:  No, it's not part of the

 15   cost estimate.

 16                MR. BECKHAM:  Sure it is.

 17                MR. NEBLETT:  That's not part of the cost

 18   estimate.  You want to include everything and make it

 19   part of the cost estimate.  It's not part of the cost

 20   estimate.  You're trying -- you're getting into the

 21   operations --

 22                MR. BECKHAM:  Robert, you're just arguing.

 23                MR. NEBLETT:  No, I'm not.

 24       Q.   (By Mr. Beckham) Do you know how much it costs

 25   to dig a tunnel under the train --
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  1       A.   I --

  2       Q.   -- to let the cows go underneath?

  3       A.   I don't specifically.

  4       Q.   I mean, somebody does, right?

  5       A.   Correct.

  6       Q.   Texas Central does, right?

  7       A.   Correct.

  8       Q.   Does Texas Central know how much it costs to

  9   build an overpass over the train?

 10       A.   Yes, they do.

 11       Q.   Okay.  Overpass probably costs more than a

 12   tunnel underneath, right?

 13       A.   It depends on the geotechnical characteristics

 14   of the -- of the physical environment.

 15       Q.   Don't overpasses typically cost more than

 16   tunnels?

 17       A.   Not necessarily.

 18       Q.   You got to get off -- because if the -- if

 19   the -- the typical berm where -- I've heard from

 20   meetings, I heard you speak, I've seen the videos of you

 21   speaking at meetings where Texas Central intends to

 22   allow landowners to drive a piece of agricultural

 23   equipment underneath with 14-foot clearance; is that

 24   right?

 25       A.   If needed, correct.
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  1       Q.   Okay.  And so then there's got to be some dirt

  2   on top of that and then the train track.  How tall is

  3   the train?

  4       A.   The rolling stock is 11 feet tall.

  5       Q.   Okay.  And then how far above the 11 feet is

  6   the electrical superstructure?

  7       A.   I think it's a total height of -- from -- from

  8   track elevation to the top of the electric

  9   infrastructure, which would be the tallest component,

 10   around 25 feet.

 11       Q.   Okay.  So 20-foot berm, 25-foot on top, so from

 12   the -- from the ground level to the top, maybe 45 feet,

 13   and then the overpass would have to be above that,

 14   right?

 15       A.   Yeah.

 16       Q.   How much clearance between the top wire and the

 17   bottom of the bridge?

 18       A.   Not much.

 19       Q.   2 feet or something?

 20       A.   Probably.

 21       Q.   Okay.  And then a bridge is 4 or 5 feet thick

 22   probably?

 23       A.   Well, it depends on what you're putting on the

 24   bridge.

 25       Q.   A car or tractor.
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  1       A.   Okay.

  2       Q.   Could be more than 2 feet thick, right?

  3       A.   Right.

  4       Q.   Huh?

  5       A.   Yeah.

  6       Q.   Okay.  So if we're at 45 plus 2, 47, 52, 53

  7   feet to the roadbed, minimum, if we have a 20-foot berm?

  8       A.   If you had a 20-foot berm.

  9       Q.   Okay.

 10       A.   I'm -- I'm not aware of any place that we have

 11   a 20-foot berm.

 12       Q.   Well, if you have a 14-foot clearance, you've

 13   got to have four or five feet of dirt in the track bed

 14   on top of it, right?

 15       A.   Correct.

 16       Q.   Okay.  Well, what would the surface of the rail

 17   be if you had 14-foot clearance, at least 20 feet,

 18   right?

 19                MR. NEBLETT:  I'm going to object to this

 20   line of inquiry because it doesn't have anything to do

 21   with what Mr. McCabe has been designated to testify for.

 22                MR. BECKHAM:  Okay.  It goes to cost.

 23                MR. NEBLETT:  It doesn't go to cost

 24   estimate.  A cost estimate is a cost estimate.  You're

 25   asking about everything to do with the train and it
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  1   has -- it has nothing to do with cost estimates.

  2                MR. BECKHAM:  Well, I'm going to ask him

  3   --

  4                MR. NEBLETT:  In some sense, everything

  5   has to do with cost, but when you ask about cost

  6   estimates, you can -- you can review what was plead in

  7   the pleading and so forth, but you're not -- that

  8   doesn't open up everything to do with the operation of

  9   the train.

 10       Q.   (By Mr. Beckham) Why did Tim Keith swear that

 11   it was 10 billion in the petition for exemption when it

 12   had already been announced that it was going be to 12

 13   billion?

 14       A.   I'm believe that --

 15                MR. NEBLETT:  I'm going to object to the

 16   question as to form.

 17       Q.   (By Mr. Beckham) You can answer.

 18                MR. NEBLETT:  And I think that that

 19   misrepresents the -- the representation of Mr. Keith,

 20   but I'd have to look at it to be certain of that.

 21       Q.   (By Mr. Beckham) Go ahead.

 22       A.   The -- what's included in costs, there's a

 23   number of factors that are included or not included when

 24   we talk about cost.  So for instance, if one set of

 25   costs would be inclusive of -- let's use your example
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  1   about rolling stock, if rolling stock was to be financed

  2   as a part of cost or not.  And so in some instances or

  3   --

  4       Q.   Say that again.  If something is financed, it's

  5   not part of the cost?

  6       A.   Well, it depends on what is a capital cost

  7   versus an expense, but I --

  8       Q.   Are you kidding me?

  9       A.   I'm not the finance guy.  We've -- no, I'm not

 10   the finance guy.

 11       Q.   So you're telling me that when Tim Keith swore

 12   to the federal government it would cost 10 billion, he

 13   was leaving out anything that would be financed?

 14       A.   He said --

 15                MR. NEBLETT:  I'm going to object to the

 16   question as to form, primarily because I believe that

 17   that's not what Mr. Keith said.

 18       A.   I thought it was more than 10 billion was his

 19   statement.

 20       Q.   (By Mr. Beckham) So --

 21       A.   At least -- or at least 10 billion.

 22       Q.   Well, but Texas Central had already released

 23   that it was going to cost more than 12 billion at that

 24   time, correct?

 25       A.   I don't know that.
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  1       Q.   Really?

  2       A.   Correct.

  3       Q.   How long has Texas Central known -- this is on

  4   cost estimates -- we've got several newspaper articles

  5   where Tim Keith was saying it's going to cost over 12

  6   billion before the STB filing.

  7       A.   Our costs are -- one, we don't have a final

  8   alignment release by the FRA, so we don't have a final

  9   cost.  Secondly is that, as I've talked about in

 10   response to landowner concern about access, about

 11   maximizing what we call viaduct or the elevated

 12   sections, so that's -- there's a cost to incur to

 13   elevate.

 14       Q.   Is viaduct more expensive than berm?

 15       A.   It can be.

 16       Q.   When is it not?  I mean, it's at the same

 17   height.  So if you had a -- tell me again.  I'm sorry.

 18   If the -- just so I can give you a good question.

 19                If you have a 14-foot clearance, what is a

 20   -- what do you call a pass-through through a berm?

 21       A.   A pass-through.

 22       Q.   A pass -- we can use that term?

 23       A.   We can.

 24       Q.   Okay.  What is -- is it a giant 28-foot pipe

 25   that's cut in half like a Quonset hut or is it -- how is
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  1   it structurally built?

  2       A.   I think the analogy would be it would be a

  3   rectangular box structure.

  4       Q.   Okay.  Reinforced concrete?

  5       A.   Correct.

  6       Q.   Okay.  And so tell me again what you thought

  7   the -- the track height would be if you had a 14-foot

  8   pass-through, roughly.

  9       A.   Several feet on top -- above the top of the

 10   pass-through.

 11       Q.   Five or six feet?

 12       A.   At most.

 13       Q.   Okay.

 14       A.   Something as low as probably three feet that --

 15   I'm not certain, but it's in that range.

 16       Q.   Okay.  And then you think 25 feet from the

 17   track height to the top of the electric superstructure?

 18       A.   Correct.

 19       Q.   Okay.  And has Texas Central -- if we're

 20   talking about a 14-foot pass-through and, roughly, 18 to

 21   20-foot track height, is it more expensive or less

 22   expensive to do the viaduct as opposed to an earthen

 23   berm?

 24       A.   At that kind of elevation it's less expensive

 25   to do the viaduct.
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  1       Q.   Okay.  Where is the tipping point?

  2       A.   It depends on the soils for the berm work.

  3       Q.   Just roughly?

  4       A.   So whether -- whether it's five to seven feet

  5   in elevation or 12 feet, it's very much dependent, very,

  6   very dependent on the soils beneath that you would

  7   otherwise use for placement in the embankment.

  8       Q.   Okay.  Why -- why is the TxDOT estimate of 18.3

  9   billion so much different from what Mr. Keith swore to?

 10       A.   I'm not that familiar with TxDOT's estimate.  I

 11   don't -- don't know that.

 12       Q.   Well, you said you read the report?

 13       A.   I have at one time.  I don't -- I don't recall

 14   exactly, and I didn't do an analysis of why it is or

 15   isn't within the costs that we have.

 16       Q.   Who has more experience estimating

 17   infrastructure projects, TxDOT or TCR?

 18                MR. NEBLETT:  Objection, form.

 19       A.   I think -- I think, as defined who TCRI is, our

 20   partners are world-class, and I think they have great

 21   expertise at estimating these types of structures and

 22   costs.

 23       Q.   (By Mr. Beckham) Like they did in California?

 24       A.   No.

 25       Q.   Okay.  Well, what system are they using in
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  1   California?

  2       A.   They aren't using a system in California.  They

  3   haven't designated a technology.

  4       Q.   But don't you think they have world-class

  5   estimators out in California?

  6                MR. NEBLETT:  Objection, form.

  7       A.   They might.  I could speculate that it's a

  8   different type project.

  9       Q.   (By Mr. Beckham) Are you saying you don't know

 10   who the firms are, Texas Central doesn't know who the

 11   firms are in California?

 12                MR. NEBLETT:  Objection, objection as to

 13   form and it's beyond the scope of this deposition.

 14       Q.   (By Mr. Beckham) Do you have a rough or just a

 15   general idea, just reading trade press, where their

 16   estimate started around 30 million and they're up over

 17   almost 80 billion by now?

 18       A.   I am aware of that.

 19       Q.   Do you have some just general awareness that,

 20   the vast majority of time, massive infrastructure

 21   projects are completed way above the initial estimates?

 22                MR. NEBLETT:  I'm going to object as to

 23   form and also is beyond the scope of inquiry.  I mean,

 24   and what's -- the frame -- the frame of the question

 25   suggests that you're asking him in a personal level
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  1   instead of in a corporate level.

  2                MR. BECKHAM:  Well, he can ask answer this

  3   one.  It won't hurt you, Robert.

  4                MR. NEBLETT:  If you're asking --

  5                MR. BECKHAM:  It won't hurt you to let him

  6   answer this one.

  7                MR. NEBLETT:  Well, you know, you're

  8   asking questions that are beyond the scope of this

  9   deposition, so I don't see any reason why we ought to go

 10   into that.

 11                MR. BECKHAM:  If you're making me write

 12   every question down, that's a different set of rules.

 13                MR. NEBLETT:  I'm not, but obviously --

 14                MR. BECKHAM:  With respect to the cost

 15   estimates --

 16                MR. NEBLETT:  -- what happens in

 17   California has nothing to do with what happens in Texas.

 18                MR. BECKHAM:  Oh, but it does.

 19                MR. NEBLETT:  It's not part of the scope

 20   of the deposition.

 21                MR. BECKHAM:  I know you guys hope it

 22   doesn't.

 23                MR. NEBLETT:  Well, it's not part of the

 24   scope of the deposition in any event.

 25                MR. BECKHAM:  It is.
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  1       Q.   (By Mr. Beckham) Have the costs estimates been

  2   adjusted for the fact that infrastructure projects

  3   usually go up?

  4       A.   No.

  5                MR. NEBLETT:  Objection, form.

  6       A.   No, they're not.

  7       Q.   (By Mr. Beckham) Okay.  These are the initial

  8   cost estimates, right?

  9       A.   These are the initial cost estimates, what?

 10       Q.   Well, they are, they're initial cost estimates.

 11       A.   That's correct.

 12       Q.   Okay.  And does -- is there a cost estimate for

 13   running along the I-45 corridor?

 14       A.   There was.

 15       Q.   And what was that?

 16       A.   I don't specifically recall the numbers.

 17       Q.   Just round numbers.

 18       A.   I don't recall.

 19       Q.   Well, was it twice as much?

 20       A.   No, it wasn't.  The challenge with the I-45

 21   corridor is -- and why it ranked so poorly of the four

 22   corridors is outlined in the step 1 or step 1 report

 23   that's published, has to do with the curvature of I-45

 24   and the challenges of getting into the city of Houston.

 25       Q.   And -- well, if you have -- were there also



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 89

DepoTexas, Inc.

  1   cost estimates for going further into downtown Houston

  2   and -- and getting the station in an area that would

  3   better serve Houston citizens?

  4       A.   There were cost estimates for different

  5   approaches into different locations within Houston, yes.

  6       Q.   Okay.  And you know there's -- there's

  7   criticism of the current location because it's going to

  8   -- it's an area with heavy traffic, it's going to be

  9   hard to get to from different parts of Houston; you're

 10   certainly aware of that, aren't you?

 11       A.   I'm aware of it.

 12       Q.   Yeah.  And have you ever tried to drive from

 13   that part of Houston to downtown at 8 o'clock in the

 14   morning?

 15       A.   I have.  Our ridership reflects a desire of the

 16   riders both originating from Houston as well as the

 17   ridership of the folks that are in the Dallas area that

 18   there is a preference for that location over a downtown

 19   location.

 20       Q.   And who -- which study is that in?

 21       A.   The Louis Berger Group.

 22       Q.   Which one?

 23                MR. BECKHAM:  On exhibit -- let's see,

 24   which report is that answered from on Exhibit 2?  Will

 25   you just take a pen and just number those reports so --
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  1   we should have numbered them in the beginning.  Thank

  2   you, Robert.

  3       A.   I don't believe it's on here.

  4       Q.   (By Mr. Beckham) Okay.  What was the name of

  5   the report that -- that you're talking about that showed

  6   preferences of ridership?

  7       A.   I don't specifically recall the name of the

  8   report, but the consultant that did the work was the

  9   Louis Berger Group.

 10                MR. BECKHAM:  Okay.  So there's an

 11   additional -- let's just write on there Number 10 and

 12   just say additional Louis Berger report on ridership

 13   preferences.

 14                MR. NEBLETT:  Blake, it's noon, so when

 15   you get to a convenient stopping point, let's break for

 16   lunch.

 17                MR. BECKHAM:  All right.  How about a

 18   couple more minutes?

 19                MR. NEBLETT:  Okay.

 20       Q.   (By Mr. Beckham) Are you aware of any companies

 21   that are trying to run high-speed rail from Dallas to

 22   Houston other than Texas Central?

 23       A.   I'm not aware of any other.

 24       Q.   All right.  So there is no competition for

 25   high-speed rail from Dallas to Houston that you're aware
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  1   of?

  2       A.   That's correct.

  3       Q.   Okay.  On the ridership report that that --

  4   where did exhibit -- Number 10 on Exhibit 2, on that

  5   report, from your memory of reading it, did Louis

  6   Berger, did he do some like in-person surveys, talk to

  7   people in Houston?

  8       A.   He did.

  9       Q.   Or was it based on numbers and patterns?

 10       A.   It's a combination of both.

 11       Q.   Okay.

 12       A.   The LBG's survey, if I recall correctly,

 13   include both surveys, interviews, as well as modeling.

 14       Q.   Okay.  And did -- did they also do surveys and

 15   interviews in Dallas and they determined that a location

 16   south of I-30 was what people wanted?

 17       A.   They did.

 18       Q.   Okay.  Are some of the investors in TCP

 19   significant landowners where the Dallas station is

 20   planned?

 21       A.   There is.

 22       Q.   Okay.  Jack Matthews?

 23       A.   Correct.

 24       Q.   Okay.  Any others?

 25       A.   No.
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  1       Q.   Okay.  And are some of the investors in TCP

  2   significant landowners near where the Houston location

  3   is going to be?

  4       A.   No.

  5       Q.   Okay.  Who owns the land in Houston?

  6       A.   We don't own the land, so --

  7       Q.   Who does was the question.

  8       A.   Depending on the station location, because

  9   we're evaluating three different areas for those

 10   locations, I'd have to look at a document and see who

 11   those landowners are.  I don't know that.

 12       Q.   Do you know any of them off the top of your

 13   head?

 14                MR. NEBLETT:  I'm going to object to the

 15   question as asking for testimony beyond the scope of

 16   this deposition.

 17       Q.   (By Mr. Beckham) Well, have you gotten the cost

 18   for the land in Houston?

 19       A.   We have.

 20       Q.   Okay.  How much is it?

 21       A.   Well, it depends on the site.

 22       Q.   Okay.  Well, tell me the three different sites.

 23       A.   If you're familiar with the area, there's a

 24   site, the southern-most site which would be in proximity

 25   to the Northwest Transit Center.  Then, approximately --
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  1   I'll get back to ownership and cost -- 4,000 feet to the

  2   north along Hempstead Road is an industrial site there.

  3       Q.   And what's the cost of that site?

  4                MR. NEBLETT:  I'm going to object to

  5   the -- I'm going to object to the question as being

  6   beyond the scope of this deposition.

  7                MR. BECKHAM:  Cost estimates?

  8                MR. NEBLETT:  Individual cost estimates

  9   for individual properties is not part of the scope of

 10   this deposition.

 11       A.   It depends on how much of the property that

 12   we're talking to a landowner and negotiating with the

 13   landowner on, and I believe -- I don't know that number

 14   specifically.

 15       Q.   (By Mr. Beckham) Do you know how many acres

 16   you're trying to get?

 17       A.   Each site is a different amount of acreage.

 18       Q.   Roughly, minimum?

 19       A.   A minimum for a station site is 25, 30 acres.

 20   It's, in part, is dependent on whether or not we have

 21   additional services at that site for the train sets.

 22                And then the third site is in -- is the

 23   Northwest Mall, in that location.  I'm not sure I can

 24   provide a price estimate for acreage due to the

 25   confidentiality on the -- the land site.  I don't have
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  1   those numbers.

  2                MR. NEBLETT:  You know, Mr. McCabe, it's

  3   beyond the scope of this deposition, in any event, so

  4   I'm going to instruct you not to do so.

  5       Q.   (By Mr. Beckham) Are there any signed contracts

  6   for any of those Houston locations or are they still in

  7   negotiation phase?

  8                MR. NEBLETT:  I'm going to object as

  9   beyond the scope of this deposition, and I'm going to

 10   instruct the witness not to answer that question.

 11       Q.   (By Mr. Beckham) On the -- if you were saying

 12   earlier if you -- in areas where the -- did you say

 13   aqueduct?

 14       A.   Viaduct.

 15       Q.   Viaduct, okay.  If the -- if the viaduct

 16   approach is taken, it narrows the -- the corridor

 17   needed?

 18       A.   It can.

 19       Q.   Okay.

 20       A.   Correct.

 21       Q.   Do you understand the difference between a

 22   condemnation in fee and a condemnation of an easement?

 23       A.   I'm not sure.

 24       Q.   Do you understand the difference in fee simple

 25   title and an easement?
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  1       A.   Yes.

  2       Q.   Okay.  When Texas Central condemns on a place

  3   where there's going to be an earthen berm, are there

  4   going to be fences on both sides?

  5       A.   There will.

  6       Q.   Okay.  And is it Texas Central's plan to

  7   condemn in fee there with an earthen berm and the

  8   fences?

  9                MR. NEBLETT:  I'm going to object to the

 10   question as being beyond the scope of this deposition.

 11       A.   It's my general understanding that the

 12   condemnation would be as an easement.

 13       Q.   (By Mr. Beckham) In either case?

 14       A.   Yes.

 15       Q.   Okay.  And how wide or narrow would the --

 16   would the right-of-way be if -- well, I'll say it

 17   another way.  If it's the berm, it's a hundred feet; is

 18   that accurate, generally?

 19       A.   No, that's not accurate.

 20       Q.   Okay.  What is -- how wide will it be?

 21                MR. NEBLETT:  Objection to the form and

 22   because it's beyond the scope of this deposition.

 23                MR. BECKHAM:  He swore to it in the

 24   pleading.

 25                MR. NEBLETT:  He swore to what in the
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  1   pleading?

  2                MR. BECKHAM:  That it's a hundred feet,

  3   the same as a county road.

  4                MR. NEBLETT:  Yeah, but you're asking for

  5   distinctions between where there's a viaduct --

  6                MR. BECKHAM:  Well, I know, I'm asking him

  7   --

  8                MR. NEBLETT:  Those have nothing to do --

  9                MR. BECKHAM:  Okay.  I'm asking about what

 10   he swore to in the pleading.

 11                MR. NEBLETT:  This is a case about the

 12   right to survey.  You're wanting to get into design and

 13   the entire process of the entire project, and it has

 14   nothing to do with the right to survey.

 15                MR. BECKHAM:  Well, we don't believe that

 16   you have eminent domain, so all these things have to do

 17   with that.  And remember, that's your burden of proof.

 18                MR. NEBLETT:  That's --

 19                MR. BECKHAM:  It's really not ours.

 20                MR. NEBLETT:  It has nothing do with the

 21   question that's on the table.

 22                MR. BECKHAM:  Well, I don't think you get

 23   to tell me how to argue my case, pretty sure about that.

 24                MR. NEBLETT:  Well, I'm pretty sure I get

 25   to object when you've gone beyond the scope of the
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  1   deposition.

  2                MR. BECKHAM:  Okay.

  3       Q.   (By Mr. Beckham) So how -- and I know you can't

  4   say for all circumstances but just for general

  5   information, if there's a berm, are you looking at a

  6   hundred foot right-of-way like you said in the petition?

  7       A.   Correct.

  8       Q.   Under oath?  Okay.  And when it's a viaduct,

  9   typically, how wide is it going to be?

 10       A.   It could be less than that.

 11       Q.   Okay.

 12       A.   A viaduct deck is about 50 feet wide, slightly

 13   smaller.

 14       Q.   Okay.

 15       A.   So it depends on the access to the viaduct, so

 16   there may be some additional right-of-way adjacent to

 17   the viaduct.  So if you look at 50 feet for the viaduct,

 18   it could be as little as 75 feet.

 19       Q.   So you could have a truck drive up and down or

 20   something like that?

 21       A.   Correct.

 22       Q.   Okay.  And if it's a viaduct, is there any need

 23   for fencing?

 24       A.   No, there is not.

 25                MR. BECKHAM:  Okay.  You want to take a
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  1   lunch break now?

  2                MR. NEBLETT:  Yes.

  3                MR. BECKHAM:  Okay.

  4                THE VIDEOGRAPHER:  It's 12:07.  We're

  5   going off the record.

  6                (Lunch recess.)

  7                THE VIDEOGRAPHER:  It's 1:28.  Beginning

  8   tape Number 3.  We're on the record.

  9       Q.   (By Mr. Beckham) Did you look at any documents

 10   during lunch?

 11       A.   I did not.

 12       Q.   Okay.  Did you talk to anybody other than your

 13   lawyers about the deposition?

 14       A.   No, I did not.

 15       Q.   All right.  Looking at the Surface

 16   Transportation Board response, it says that TCRI is

 17   going to be responsible for construction and

 18   infrastructure and then, once it's completed, the line

 19   is going to be operated by TCRR.  Is that -- is that how

 20   you understand it?

 21       A.   Possibly.

 22       Q.   Okay.  And so Texas Central Railroad &

 23   Infrastructure, does it have the personnel and the

 24   expertise to oversee the construction?

 25       A.   Yes, it does.
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  1                MR. NEBLETT:  Objection, form.

  2       Q.   (By Mr. Beckham) And does -- does Texas -- tell

  3   me again when TCRR is.

  4       A.   Texas Central Railroad --

  5       Q.   Railroad?

  6       A.   Railroad.

  7       Q.   Is that an LLC?

  8       A.   I believe so.

  9       Q.   Okay.  Do you know if that's formed in Delaware

 10   or in Texas?

 11       A.   I don't recall.

 12       Q.   Okay.  So are you -- if you were around the

 13   office talking about Texas Central -- Central Railroad,

 14   do you call that TCRR or what would you call that

 15   entity?

 16       A.   We would call it TCRR.

 17       Q.   Okay.  Is TCRR a wholly owned subsidiary of

 18   Texas Central Partners?

 19       A.   It is.

 20       Q.   And TCRI is also a wholly owned subsidiary?

 21       A.   It is.

 22       Q.   Okay.  How many shareholders are there in TCP?

 23       A.   I don't know.

 24                MR. NEBLETT:  I'm sorry?

 25                MR. DOW:  How many shareholders.
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  1                MR. NEBLETT:  In TCP, you said?

  2                MR. BECKHAM:  Yeah.

  3       A.   I don't know.

  4       Q.   (By Mr. Beckham) Roughly.

  5       A.   A couple of dozen.

  6       Q.   And the -- is there an organizational chart

  7   that shows somewhere that TCRI is responsible for the

  8   acquisition, construction of the tracks and stations and

  9   other infrastructure?

 10       A.   There is.

 11       Q.   Okay.  And is there a -- is there a

 12   organizational chart that shows that TCRR will operate

 13   and maintain the Texas Central line after the

 14   construction?

 15       A.   It's our intention, correct.

 16       Q.   Okay.  And when you say it's your intention,

 17   it's the intention of Texas Central Partners that TCRR

 18   will operate and maintain the Texas Central line; is

 19   that right?

 20       A.   I think there's a bit -- yes, with the

 21   distinction between the two companies.  TCRR is focused

 22   on the operations from a customer service standpoint,

 23   from the revenue and fare, et cetera, and TCRI is the

 24   infrastructure and track, civil works, core system,

 25   et cetera.
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  1       Q.   Okay.  And the -- now, is there any government

  2   entity that has recognized -- let me back up.

  3                Earlier you said under oath, you don't get

  4   a piece of paper or certificate that says a company has

  5   eminent domain.  Do you remember that answer?

  6       A.   I do.

  7       Q.   And that's a true answer, right?

  8       A.   The best of my knowledge.

  9       Q.   Okay.  So Texas Central does not have from any

 10   state agency an acknowledgment or an adjudication that

 11   it has eminent domain authority, true?

 12       A.   That's not -- I'm not aware of any, correct.

 13       Q.   Okay.  And Texas Central does not contend that

 14   the Surface Transportation Board can confer state law

 15   eminent domain powers on Texas Central or its

 16   affiliates, true?

 17       A.   True.

 18                MR. NEBLETT:  To the extent that that

 19   seeks a legal answer, I'm going to object.

 20       A.   So that's our understanding.

 21       Q.   (By Mr. Beckham) Okay.  And same thing, Texas

 22   Central does not contend that the Federal Railway

 23   Administration can confer state law eminent domain

 24   powers on any of Texas Central's affiliates, true?

 25                MR. NEBLETT:  I'm going to object that
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  1   that question seeks legal opinion, and I'm going to

  2   instruct the witness not to give legal opinions.

  3       Q.   (By Mr. Beckham) You can answer.

  4       A.   It's our understanding.

  5       Q.   Okay.  And -- well, you've never heard anyone

  6   within Texas Central say, "We have eminent domain

  7   because the Surface Transportation Board says we do,"

  8   right?

  9                MR. NEBLETT:  Same objection.  I have a

 10   further objection that that also seeks privileged

 11   communications.

 12                MR. BECKHAM:  And I'll exclude

 13   communications from attorneys.

 14       Q.   (By Mr. Beckham) I'm just talking about

 15   management board meetings, whatever, no one said, well,

 16   the Surface Transportation Board has approved us as

 17   eminent domain, so can infer we have it, that never

 18   happened, right?

 19                MR. NEBLETT:  Same objection, that's

 20   privileged communication, and so I'm going to instruct

 21   the witness not to answer as to that question.

 22                MR. BECKHAM:  The entire question?

 23                MR. NEBLETT:  Yes.

 24                MR. BECKHAM:  Okay.  Well, I was asking in

 25   nonprivileged context.
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  1                MR. NEBLETT:  You're asking whether there

  2   have been communications among management about whether

  3   there was eminent domain authority had been granted by

  4   FRA, I think.

  5                MR. BECKHAM:  Okay.  So you give us a

  6   lawyer for the corporate rep and you say he can't answer

  7   legal questions; is that right?

  8                MR. NEBLETT:  I'm not giving you a lawyer

  9   for a corporate rep.

 10       Q.   (By Mr. Beckham) Aren't you a lawyer, sir?

 11                MR. NEBLETT:  He is a --

 12       A.   I'm not a -- I'm not a lawyer for our company.

 13       Q.   (By Mr. Beckham) Are you a lawyer?

 14       A.   I am.

 15       Q.   Okay.

 16                MR. NEBLETT:  We're not offering legal

 17   testimony in this deposition, as you know.

 18                MR. BECKHAM:  Well, there are certainly

 19   mixed questions of law and fact that you have to answer,

 20   Robert, and I know you know that.

 21       Q.   (By Mr. Beckham) Now, regardless of what Texas

 22   Central believes or doesn't believe, the Surface

 23   Transportation Board has never granted eminent domain

 24   authority to Texas Central or its affiliates, right?

 25                MR. NEBLETT:  Objection, it seeks --
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  1                MR. BECKHAM:  That's fact, has it

  2   happened.

  3                MR. NEBLETT:  Objection as to form.

  4       Q.   (By Mr. Beckham) Okay.  Go ahead?

  5       A.   No, it has not.

  6       Q.   Okay.  Same question:  Federal Railway

  7   Administration has never granted eminent domain

  8   authority to Texas Central or any of its affiliates,

  9   true?

 10                MR. NEBLETT:  Objection as to form.

 11       A.   That's correct.

 12       Q.   (By Mr. Beckham) No federal agency has granted

 13   eminent domain authority to Texas Central or its

 14   affiliates, correct?

 15                MR. NEBLETT:  Objection as to form.

 16       A.   That's correct.

 17       Q.   (By Mr. Beckham) TxDOT has not granted eminent

 18   domain powers to Texas Central or its affiliates,

 19   correct?

 20       A.   That's correct.

 21       Q.   No Texas regulatory agency has granted eminent

 22   domain to Texas Central or its affiliates, correct?

 23       A.   Correct.

 24                MR. NEBLETT:  Objection, form.

 25                MR. BECKHAM:  Okay.  What's the objection?
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  1                MR. NEBLETT:  Please state your question

  2   again.

  3                MR. BECKHAM:  No.  You have to know what

  4   it is when I say it.  You don't get a second chance.

  5                MR. NEBLETT:  Well, because you had a

  6   series --

  7                MR. BECKHAM:  The second chance:  There's

  8   no Texas regulatory has granted eminent domain to Texas

  9   Central or its affiliates.

 10                MR. NEBLETT:  Yeah, it's asking the

 11   witness for speculation.  He's not here to testify as to

 12   those issues, and so testimony about that would be

 13   speculative.

 14                MR. BECKHAM:  We're at -- he's here to

 15   testify how he got eminent domain, and I'm just closing

 16   off any other avenues.

 17                MR. NEBLETT:  But we're not going to put

 18   on any testimony and we're not putting on any as to any

 19   legal aspects of that.

 20                MR. BECKHAM:  Well --

 21                MR. NEBLETT:  If you want to ask him about

 22   --

 23                MR. BECKHAM:  That's a real dangerous

 24   position for you to take when we get to trial, but --

 25                MR. NEBLETT:  Well, no.
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  1                MR. BECKHAM:  Okay, I'm fine I'll move on.

  2                MR. NEBLETT:  But if you want to ask

  3   him -- I'm the lawyer, I'll be arguing the law, but if

  4   you want to ask him about factual aspects of it, that's

  5   certainly fair game.

  6                MR. BECKHAM:  Okay.  That is the factual

  7   aspect:  Has a regulatory agency granted you something.

  8       Q.   (By Mr. Beckham) Has any court, any Texas court

  9   granted or affirmed eminent domain power in Texas

 10   Central or any of its affiliates?

 11       A.   Can you restate that question?

 12       Q.   Yes.  Has any Texas court issued a ruling or a

 13   judgment that Texas Central or any of its affiliates has

 14   eminent domain authority?

 15       A.   Not that I'm aware of.

 16       Q.   Okay.  Has Texas Central obtained -- and let me

 17   go now to TCRI, I've been asking Texas Central and

 18   affiliates.  Has TCRI obtained any injunction to conduct

 19   surveys?

 20       A.   I believe this is the first attempt.

 21       Q.   So the answer is "no"?

 22       A.   No.

 23       Q.   Okay.  And what percentage -- I was talking to

 24   you earlier, what do you call the utility corridor

 25   route?  Is that the primary route or what -- is the one
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  1   that's most likely to be built, what would you call

  2   that?

  3       A.   It's --

  4                MR. NEBLETT:  Well, objection, form.

  5                MR. BECKHAM:  What?

  6                MR. NEBLETT:  That assumes facts not in

  7   evidence that there is.

  8                MR. BECKHAM:  Yes, I agree, it assumes the

  9   fact that it's not going to be built.  I'll sustain that

 10   objection.

 11                MR. NEBLETT:  No, it assumes that there is

 12   a preferred route.

 13       Q.   (By Mr. Beckham) There's not a preferred route?

 14   Your attorney says there's not a preferred route.

 15                MR. NEBLETT:  No, I didn't say that.  You

 16   misquoted me.  I said your question assumes that, and

 17   that you haven't asked that.

 18       A.   The FRA published six -- six alignments within

 19   the -- within the utility corridor.

 20       Q.   (By Mr. Beckham) I'm familiar with that.

 21       A.   Evaluation is ongoing within those six

 22   alignments.

 23       Q.   Okay.  Can you tell me how many, roughly,

 24   within the utility corridor, how many affected

 25   landowners are there?
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  1                MR. NEBLETT:  Objection.  The question is

  2   beyond the scope of the testimony.

  3       Q.   (By Mr. Beckham) You can answer.

  4                MR. NEBLETT:  If you know the answer to

  5   that, I'm going to let you answer that, Mr. McCabe.

  6       Q.   (By Mr. Beckham) You can give me --

  7       A.   I don't understand your question.  Is it for

  8   all six alignments?  Because I don't know that.

  9       Q.   Well, I understand, okay, if there's six

 10   possible alignments in the utility corridor, most of the

 11   utility corridor is -- is set.  There's -- I know

 12   there's some variance, you know, Ellis County, there's a

 13   couple of places.

 14       A.   Uh-huh.

 15       Q.   And whether -- I guess down around -- is it

 16   around Jewett that you might go to 45 but you might

 17   stay.  So I understand there's -- there's a flex, but I

 18   think you should be able to tell me, hey, on the -- on

 19   the route that affects the least landowners, there's

 20   10,000 landowners; if we take option B and option C,

 21   there's 12,000 landowners, or just a range.

 22       A.   I don't --

 23                MR. NEBLETT:  Same objection.

 24       A.   I don't recall, partly because I look at a lot

 25   of -- a lot of numbers and the mix on the landowners --
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  1       Q.   (By Mr. Beckham) Is more than -- is it more

  2   than 10,000 landowners?

  3                MR. NEBLETT:  Same objection.

  4       A.   No, I don't believe so.

  5       Q.   (By Mr. Beckham) Is it more than 5,000?

  6                MR. NEBLETT:  Same objection.

  7       A.   No, I don't believe so.

  8       Q.   (By Mr. Beckham) Okay.

  9       A.   I think it's less than that.

 10       Q.   Can you give me an estimate of how many

 11   landowners are affected?

 12       A.   I just did.

 13                MR. NEBLETT:  Objection -- objection,

 14   form.

 15       Q.   (By Mr. Beckham) Huh?

 16       A.   I thought I just did.  Less than 5,000.

 17       Q.   Less than five?  That's as close as you can

 18   get?

 19                MR. NEBLETT:  Objection, form.

 20       A.   I -- I don't have a -- a good number for that.

 21       Q.   (By Mr. Beckham) How many parcels of land has

 22   Texas Central or its affiliates purchased in the -- in

 23   any of the routes?

 24                MR. NEBLETT:  I'm going to object to the

 25   question as beyond the scope of the deposition notice.
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  1       Q.   (By Mr. Beckham) You can answer.

  2                MR. NEBLETT:  And I'm going to instruct

  3   the witness not answer.

  4                MR. BECKHAM:  On what basis?

  5                MR. NEBLETT:  It's beyond the scope of

  6   this deposition notice.  Tell me where -- show me

  7   where it's in there.

  8       Q.   (By Mr. Beckham) Has Texas Central purchased

  9   any land?

 10       A.   Yes, we have.

 11       Q.   Okay.  Have you purchased it or executed option

 12   contracts?

 13       A.   Executed option contracts.

 14       Q.   Okay.  So you haven't purchased any?

 15       A.   Let me clarify.  I believe we've purchased, to

 16   the best of my knowledge, we purchased land and we've

 17   also executed option contracts.

 18       Q.   How many different parcels have you purchased?

 19                MR. NEBLETT:  Again, I'm going to object

 20   to this line of inquiry as being beyond the scope of the

 21   deposition notice.  I'm instructing the witness not to

 22   answer.

 23       Q.   (By Mr. Beckham) I want to go back to the topic

 24   that we were working on earlier this morning on the --

 25   the factual items that Texas Central or its affiliates
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  1   have performed in order to endow TCRI with eminent

  2   domain authority, all right?  You remember the question?

  3       A.   I do.

  4       Q.   Okay.  I believe you pointed me to two things

  5   so far.  One is the incorporation and the second is the

  6   feasibility study.  Do you remember any others you

  7   listed for me?

  8                MR. MCSHAN:  I think --

  9                MR. BECKHAM:  Huh?

 10                MR. MCSHAN:  I think you wrote them down.

 11                MR. BECKHAM:  Did I start that?

 12                MR. NEBLETT:  Well, that's a little

 13   different question.

 14                MR. BECKHAM:  Hey, Counsel, I've -- I've

 15   apparently mismarked exhibits, first time ever.  The

 16   Certificate of Amendment is 5 and this piece of paper is

 17   5, so I'm going to change this to 6 with your

 18   permission?

 19                MR. NEBLETT:  Okay.

 20                MR. BECKHAM:  And is it all right if the

 21   court reporter go back and change that in the record.

 22                MR. NEBLETT:  Sure.

 23                Do we need to make a copy of that?

 24                MR. BECKHAM:  Well, we're going to write

 25   on it and I'll -- you can take -- shoot a picture with
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  1   your iPhone.

  2                MR. NEBLETT:  Is that the one that's

  3   Number 5?  All right.  Got it.  All right.  Thank you.

  4                MR. BECKHAM:  Do I have a 7 yet?

  5                MR. MCSHAN:  It's the Surface

  6   Transportation order.

  7       Q.   (By Mr. Beckham) So I'm going to work with

  8   Exhibit 6.  Exhibit 6 says, "What facts must TCRI

  9   perform to acquire eminent domain?"  Maybe you know the

 10   answers to that question and maybe you don't.  And then

 11   I want to come back and say:  Of the ones that you'll

 12   list for me, which ones has TCRI completed?  Do you

 13   understand -- do you understand the exercise I'd like to

 14   go through?

 15       A.   Yes.

 16                MR. DOW:  You're talking about your

 17   handwritten --

 18                MR. BECKHAM:  Yeah, right now it's just

 19   this piece of paper.

 20       Q.   (By Mr. Beckham) Okay.  So I'm going to write

 21   on Exhibit 6, I'd like you to list for me, as best you

 22   can -- again, while you're not an attorney practicing

 23   for TCRI, you have a law degree and you understand legal

 24   issues, right?

 25                MR. NEBLETT:  Objection.  He's not here to
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  1   testify to legal issues.

  2                MR. BECKHAM:  I didn't ask him that.

  3       A.   Sometimes.

  4       Q.   (By Mr. Beckham) Okay.  And do you have some

  5   understanding of eminent domain issues?

  6       A.   I leave that to lawyers to provide my -- the

  7   advice to the company with regard to that.  It's not --

  8       Q.   Well, you -- you --

  9       A.   -- my responsibility to know the particular

 10   law --

 11       Q.   Well, you told me --

 12       A.   -- with regard to eminent domain.

 13       Q.   -- you were the best person in the company, in

 14   all of the TCRI companies, to talk to us about the

 15   eminent domain issues in the deposition notice.  Is that

 16   still true?

 17                MR. NEBLETT:  I'm going to object to the

 18   form of the question and also object to the fact that

 19   it's beyond the scope of this deposition notice for this

 20   witness to be testifying on legal issues.

 21                MR. BECKHAM:  I'm -- I didn't ask a

 22   question yet.

 23                MR. NEBLETT:  Yeah, you did.  And you --

 24                MR. BECKHAM:  No, the question pending is:

 25   Didn't you tell me you were the best person in the
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  1   company to talk about eminent domain.

  2                MR. NEBLETT:  Talk about factual eminent

  3   domain issues, and so --

  4                MR. BECKHAM:  Fine.

  5       Q.   (By Mr. Beckham) The facts of eminent domain,

  6   are you the best person?

  7       A.   Yes, relative to the facts.

  8       Q.   Okay.  What factual -- what factual things need

  9   to be performed in order for TCRI to have eminent

 10   domain?

 11       A.   We incorporated.

 12       Q.   Okay.  So Number 1 is incorporated.

 13       A.   And the purpose of the incorporation --

 14       Q.   Hold on.  Just a second.  Incorporated.

 15       A.   May you -- could you pass me the amended -- the

 16   exhibit with the amended corporate --

 17       Q.   Yeah, it's -- the thing that you did in 2015?

 18       A.   Uh-huh.

 19       Q.   Now this is the amendment, Number 5.  Okay.

 20   Incorporated.  Number 2 is amend the purpose.

 21       A.   And the purpose set forth that our corporation

 22   is organized to plan, build, maintain and operate an

 23   interurban electric railroad.

 24       Q.   And the date of that document is?

 25       A.   Filed January 21st, 2015.
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  1       Q.   And the incorporation was December 20th of

  2   2012?

  3       A.   Correct.

  4       Q.   Okay.  So Exhibit 6 right now, "What facts must

  5   TCRI perform to acquire eminent domain?"  Number 1 is

  6   incorporated.  We've got that date.  Number 2 is amend

  7   the corporate purpose, January 21st, 2015.

  8       A.   Correct.

  9       Q.   Okay.  So before January 21st, 2015, you hadn't

 10   yet done the amendment, so TCRI did not yet have eminent

 11   domain, accurate?

 12                MR. NEBLETT:  I'm going to object to the

 13   question in that it asks a legal question, and this

 14   witness is not here to answer legal questions.

 15       Q.   (By Mr. Beckham) You can answer.

 16                MR. NEBLETT:  And I'm going to instruct

 17   you not to answer anything relating to the law or legal

 18   issues with regard to right to eminent domain,

 19   Mr. McCabe.

 20                THE WITNESS:  Good.  I agree, I'm not here

 21   in that capacity.

 22       Q.   (By Mr. Beckham) What other factual things must

 23   TCRI do to acquire eminent domain?

 24                MR. NEBLETT:  Again, to the extent that

 25   that seeks a legal opinion, I'm going to instruct
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  1   Mr. McCabe not to answer the question.  If you want to

  2   ask Mr. McCabe if there are certain things that are in

  3   the statute that you think we have to do factually and

  4   whether they have been done or not, that is a fair

  5   question.  Whether or not all the requirements and

  6   requisite elements of eminent domain authority have been

  7   met is a legal question.

  8                MR. BECKHAM:  Robert, if you really want

  9   to go to hearing not letting him answer the factual

 10   things that TCRI done -- has done to -- to get eminent

 11   domain, I think you'll go down in flames.

 12                MR. NEBLETT:  Blake, I'm going to let him

 13   answer the factual things, but the way --

 14                MR. BECKHAM:  That's what I'm asking.

 15                MR. NEBLETT:  The way --

 16       Q.   (By Mr. Beckham) What other factual things can

 17   I write on Exhibit 6 that TCRI has done?  We've got this

 18   obstructionism where we can't get these questions

 19   answered.  Let me just ask you this, sir --

 20                MR. NEBLETT:  Object to the comments.

 21       Q.   (By Mr. Beckham) Does Mr. Miles, as a

 22   landowner, have a right to know what facts TCRI has done

 23   before they come take his land?

 24                MR. NEBLETT:  Object to that.

 25       Q.   (By Mr. Beckham) Does he, in the United States
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  1   of America?

  2                MR. NEBLETT:  Object to your --

  3       Q.   (By Mr. Beckham) Can you answer that?

  4                MR. NEBLETT:  Object to your question.

  5       Q.   (By Mr. Beckham) Okay.  Let me ask another

  6   question.  Is one of the -- the preeminent aspects of

  7   government to protect the private property rights of

  8   citizens?

  9                MR. NEBLETT:  Object to your question.

 10       A.   Yes.

 11       Q.   (By Mr. Beckham) Okay.  And this court fight

 12   we're in is to see whether the government needs to

 13   protect Mr. Miles from an entity that doesn't yet have

 14   the money to construct this railroad.  Do you understand

 15   that?

 16                MR. NEBLETT:  Object to the form of your

 17   question.

 18       A.   I understand that.

 19       Q.   (By Mr. Beckham) Okay.  Do you think it's fair

 20   for Mr. Miles' representatives to ask you as a corporate

 21   rep what you have done to gain this tremendous power of

 22   eminent domain?  Is it fair for us to ask what you've

 23   done?

 24                MR. NEBLETT:  I'm going to object to that

 25   question as being argumentative, and I'm going to object
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  1   to the form of it as well.

  2       Q.   (By Mr. Beckham) You can answer.

  3       A.   Are you asking me to speculate on whether --

  4       Q.   No.

  5       A.   -- it's fair?

  6       Q.   I'm asking -- no, to tell me if it's fair.

  7       A.   Fair?

  8       Q.   If you need to tell the people of the state of

  9   Texas that you don't know if that's fair or not, great,

 10   I'll love that answer, we'll put it on a billboard.

 11       A.   Can you repeat the question?

 12       Q.   Yes.  Does Texas Central tell everybody on its

 13   website that we're fair and we want to work with

 14   landowners and we're transparent, meaning, we don't hide

 15   anything?  Isn't that what they say?

 16       A.   Is -- you're putting multiple questions to me,

 17   so I'm getting --

 18       Q.   Well, you can answer "yes" to all of them.

 19       A.   Or you --

 20       Q.   Do they say they're fair?

 21       A.   -- could stop and --

 22       Q.   Does Central Texas say --

 23                MR. NEBLETT:  Hey, Blake, let him answer

 24   the question, okay?

 25       Q.   (By Mr. Beckham) Does Texas Central say they're
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  1   fair on the website?

  2       A.   They do.  We do.

  3       Q.   Does Texas Central say they really want to work

  4   with landowners?

  5       A.   We do.

  6       Q.   Okay.  Does Texas -- and did you say in an

  7   affidavit that you don't even have to give notice before

  8   you can survey?

  9       A.   I'm not aware of that.

 10       Q.   You don't remember what you swore to?  Do you

 11   believe that, sir?  Because you signed an affidavit that

 12   said Texas Central doesn't even have to give notice

 13   before they survey.

 14                MR. NEBLETT:  I'm going to object that

 15   that is a legal question.  The question --

 16                MR. BECKHAM:  No, no.  He swore to it --

 17                MR. NEBLETT:  No.

 18                MR. BECKHAM:  -- in the affidavit.

 19                MR. NEBLETT:  No, he swore to the facts

 20   that were contained in the petition.  There were legal

 21   arguments that were also made and legal references that

 22   were also made in the petition, one of which is that,

 23   the question of whether we have to give legal notice or

 24   not.

 25                MR. BECKHAM:  Well, if his lawyer sloppily
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  1   had him swear to legal points, he gets to answer on

  2   them.

  3                MR. NEBLETT:  No, no, no, let me finish.

  4                MR. BECKHAM:  Uh-huh.

  5                MR. NEBLETT:  We get to make references to

  6   legal arguments in the petition, and Mr. McCabe is not

  7   swearing to legal arguments, one of which is whether or

  8   not notice has to be given to the landowner before they

  9   enter the property.  That's a legal question.

 10       Q.   (By Mr. Beckham) Does Texas Central take the

 11   position that it is not required to provide notice to

 12   landowners or seek permission for surveying?

 13                MR. NEBLETT:  I'm going to object to the

 14   extent that that asks for a legal conclusion, and if you

 15   answer, Mr. McCabe, I'm going to instruct you not to

 16   answer as a legal opinion, but you are -- I'm going to

 17   allow you to give your understanding if you have one.

 18       Q.   (By Mr. Beckham) Well, you did sign a

 19   verification that the factual statements are true and

 20   correct, right?

 21       A.   Yes.

 22       Q.   Okay.  And --

 23                MR. NEBLETT:  It's not a factual

 24   statement.

 25       Q.   (By Mr. Beckham) -- one of the factual
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  1   statements is that TCRI has an absolute statutory right.

  2                MR. NEBLETT:  That's not a factual

  3   statement.  I'm going to object.  Mischaracterization.

  4       Q.   (By Mr. Beckham) All right.  And that TCRI is

  5   not required to provide notice to landowners.  Is TCRI

  6   taking the position that it does not have to -- let me

  7   just make sure that I've read this correctly.  Right

  8   here, "Under the law, TCRI is not required to provide

  9   notice to landowners or to seek permission for

 10   surveying."  Did I read that correctly?

 11                MR. NEBLETT:  You can answer whether he

 12   read it correctly.

 13       A.   Yes, you read it correctly.

 14       Q.   (By Mr. Beckham) Okay.  And is that the

 15   position that TCRI is taking, that it doesn't have to

 16   provide any notice to landowners?

 17                MR. NEBLETT:  I'm going object to the

 18   extent that that asks for a legal answer from

 19   Mr. McCabe.

 20                Mr. McCabe, I'm instructing you not to

 21   give any legal opinions with regard to that.

 22       Q.   (By Mr. Beckham) And but let me just ask you

 23   this:  This says that TCRI doesn't have to seek

 24   permission for surveying.

 25                MR. NEBLETT:  Again, I'm going to --
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  1                MR. BECKHAM:  You can call it legal,

  2   Robert, it's just wrong.

  3                MR. NEBLETT:  It's not wrong.  That's what

  4   -- that's an issue of law.

  5                MR. BECKHAM:  Nobody has to seek

  6   permission?

  7                MR. NEBLETT:  That's an issue of law.

  8                MR. BECKHAM:  You never have to?

  9                MR. NEBLETT:  We do have the absolute

 10   right to go on a survey --

 11                MR. BECKHAM:  No, no, you said you don't

 12   have to seek permission.

 13                MR. NEBLETT:  Or --

 14                MR. BECKHAM:  How do get a TRO without

 15   seeking permission?

 16                MR. NEBLETT:  Let me finish.  Let me

 17   finish.  If you're going to -- if you're going talk to

 18   me, you're going to let me finish my sentence, okay?

 19                MR. BECKHAM:  All right.

 20                MR. NEBLETT:  So that's a legal position

 21   that we believe is correct.  We stated it in our

 22   petition.  And if you don't agree with it, that's fine.

 23   But it is a legal position on whether we have the right

 24   to go in there without seeking permission from the

 25   landowner.  We're choosing not to do it that way.  We're
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  1   choosing to seek permission from the landowner.  But the

  2   position you're asking --

  3                MR. BECKHAM:  Or give them three days'

  4   notice.

  5                MR. NEBLETT:  The position you're asking

  6   Mr. McCabe for is a legal position, and you know it.

  7                MR. BECKHAM:  There -- it's a mixed

  8   question, Robert, it just is.

  9                MR. NEBLETT:  It's not a mixed question,

 10   it's a legal position.

 11       Q.   (By Mr. Beckham) Do you think -- certainly TCRI

 12   has taken a factual position that we're going to be fair

 13   with landowners, right?

 14       A.   Correct.

 15       Q.   And is -- is taking a position that they don't

 16   even have to seek permission, does that sound fair to

 17   you?

 18                MR. NEBLETT:  Objection, form.  Are you

 19   asking him as a corporate rep or are you asking him

 20   personally?

 21                MR. BECKHAM:  Corporate rep.

 22       A.   Our practices are to give notice and --

 23       Q.   (By Mr. Beckham) That's not what I asked you.

 24       A.   You think it's fair for what?

 25       Q.   To take the position that you don't even have
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  1   to seek permission?

  2       A.   We don't operate that way.

  3       Q.   All right.  And -- okay.  So back on Exhibit 6,

  4   the factual things that TCRI had to perform to acquire

  5   eminent domain, you've told me two things so far:

  6   Incorporate and amend your corporate purpose.  Is there

  7   anything else factually that you had to do?

  8       A.   Registered with the Secretary of State.

  9       Q.   Okay.  And they -- you did that on December

 10   25th, 2012?

 11       A.   Approximately, I believe that to be.

 12                MR. BECKHAM:  Okay.  Patrick, can you give

 13   us that document?

 14                MR. MCSHAN:  Which one?

 15                MR. BECKHAM:  The December 2012

 16   registration.

 17                MR. MCSHAN:  I think it's --

 18                MR. BECKHAM:  It's that letter.  It's the

 19   letter from the law firm.  It's right here.  This

 20   letter.

 21                MR. MCSHAN:  Are you talking about the

 22   corporate registration or the registration with the

 23   comptroller?

 24                MR. BECKHAM:  This.

 25       Q.   (By Mr. Beckham) When you said "register," who
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  1   did you mean register with?

  2       A.   The comptroller.

  3       Q.   Okay.

  4       A.   I think I said the Secretary of State.  I meant

  5   the Comptroller.

  6       Q.   So Patrick gets an assist on that one?

  7       A.   He does.

  8       Q.   Thank you.

  9       A.   Thank you.

 10                MR. MCSHAN:  Here you go.

 11       Q.   (By Mr. Beckham) So as -- as T -- as Texas

 12   Central and its affiliates understand the law, there's a

 13   factual requirement of a registration in order to get

 14   eminent domain?

 15       A.   Correct.

 16       Q.   And have you -- have you reviewed the law on

 17   that or read the statute?

 18       A.   No.

 19                MR. NEBLETT:  I'm going to object to the

 20   extent that asks for a legal opinion and ask Mr. McCabe

 21   not to answer on any legal opinions.

 22                MR. BECKHAM:  He can't tell me if he read

 23   the statute?  That was the question.

 24                MR. NEBLETT:  Well, you were blending that

 25   in with an interpretation of the statute.
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  1                MR. BECKHAM:  I said, have you read the

  2   law on that or read the statute?

  3                MR. DOW:  The question before that or the

  4   statement before that.

  5                MR. BECKHAM:  Oh, he already answered

  6   that.

  7       Q.   (By Mr. Beckham) Do you know what statutes

  8   Texas Central is seeking eminent domain under?

  9       A.   Generally.

 10       Q.   Okay.  Is it 112 and 131 of the Texas

 11   Transportation Code?

 12       A.   I believe so.

 13       Q.   Okay.

 14                MR. BECKHAM:  And what's our next exhibit

 15   number?  7, I guess.

 16                (Exhibit 7 marked for identification.)

 17       Q.   (By Mr. Beckham) And are you familiar with

 18   Exhibit 7?

 19                MR. BECKHAM:  Did you give him a copy?

 20                MR. NEBLETT:  Is this Number 7?

 21                MR. MCSHAN:  I believe so.

 22                MR. NEBLETT:  Is that the Crady Jewett

 23   letter?

 24                MR. BECKHAM:  Yeah.

 25       Q.   (By Mr. Beckham) Did you review that in
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  1   preparation for your deposition?

  2       A.   I did.

  3       Q.   Okay.  And are you aware that Texas Central

  4   failed to register under Section 131?

  5       A.   No, I'm not aware of that.

  6                MR. NEBLETT:  Object to the form.

  7       Q.   (By Mr. Beckham) Well, have you read the

  8   letter?

  9                MR. NEBLETT:  Objection, form.

 10       Q.   (By Mr. Beckham) Have you read the letter, sir?

 11       A.   I have.

 12       Q.   And you're telling me today is the first day in

 13   the history of your life that you knew that the December

 14   26, 2012, letter failed to mention Section 131?

 15       A.   That's correct.

 16       Q.   Okay.  And Texas Central, you as the corporate

 17   rep, Texas Central is likewise unaware that the required

 18   statutory registration failed to include Section 131?

 19                MR. NEBLETT:  I'm going to object as to

 20   form, and I'm going to object that to the extent that

 21   that asks for any legal conclusion about what Texas

 22   Central otherwise knew or didn't know regarding

 23   statutory compliance would be outside of what Mr. McCabe

 24   can testify to.

 25                MR. BECKHAM:  Come on, Robert, this is a
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  1   fact:  Did Texas Central know they only registered under

  2   one statute.  This case is about eminent domain.

  3                MR. NEBLETT:  I'll let you ask him about

  4   this.  You started asking about other people who aren't

  5   here.

  6                MR. BECKHAM:  He is everyone that's not

  7   here.  He is the corporation.

  8                MR. NEBLETT:  He's the corporate rep.

  9                MR. BECKHAM:  That's right.

 10       Q.   (By Mr. Beckham) So did the corporation know it

 11   did not register under Section 131?

 12       A.   I don't know.

 13       Q.   Okay.  Who would know that, sir, so I can take

 14   the right person's deposition?

 15       A.   I'll get back to you.

 16       Q.   Well, tell me who you think would know.

 17       A.   Perhaps --

 18                MR. NEBLETT:  You know, don't --

 19   objection, form.  And if you --

 20                MR. BECKHAM:  So on the most crucial issue

 21   in this case, the corporate rep doesn't know and you

 22   won't let him tell who might know, really?

 23                MR. NEBLETT:  I'm telling you that

 24   you're -- he's obviously told you he doesn't know, and

 25   you're asking him to speculate.
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  1                MR. BECKHAM:  I want to know why he

  2   doesn't know.  They don't even know what they registered

  3   for.

  4                MR. NEBLETT:  Well, you can ask about him

  5   that.

  6                MR. BECKHAM:  Okay.

  7       Q.   (By Mr. Beckham) And you know the statute says

  8   if you don't register, if your formed before the end of

  9   2012, if you don't register, your eminent domain

 10   authority expires, right?  You've read that statute.

 11                MR. NEBLETT:  Objection to the extent that

 12   seeks a legal question.

 13       Q.   (By Mr. Beckham) You can answer.

 14       A.   I recall that conversation.

 15       Q.   Okay.  So TCRI intended in Exhibit 7 to list

 16   every statute under which it had eminent domain, right?

 17       A.   Can you repeat the question?

 18       Q.   TCRI intended under Exhibit 7 to list all of

 19   the statutes under which it had eminent domain

 20   authority?

 21                MR. NEBLETT:  Objection, form.

 22       Q.   (By Mr. Beckham) Or were they trying to hide

 23   some of it from the State?

 24                MR. NEBLETT:  Objection, form.  And it

 25   assumes -- well, objection, form.
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  1       A.   We're not trying to hide anything.

  2       Q.   (By Mr. Beckham) Okay.  So TCRI's absolute

  3   intention was to list all statutes under which it had

  4   eminent domain authority, right?

  5                MR. NEBLETT:  Objection, form.  And to the

  6   extent that that seeks a legal answer, I'm going to

  7   instruct the witness not to answer.

  8                MR. BECKHAM:  I just asked what the

  9   intention was.  Don't ask -- don't need anything legal.

 10                MR. NEBLETT:  Well, your question assumes

 11   that he's -- they're required to assert every source of

 12   eminent domain authority in the letter, and so it's

 13   objectionable.

 14       Q.   (By Mr. Beckham) Was TCRI being transparent and

 15   telling the State everything?

 16                MR. NEBLETT:  Objection, form.

 17       Q.   (By Mr. Beckham) Or were they limiting it for a

 18   reason?

 19                MR. NEBLETT:  Objection, form.

 20       A.   I'm not aware of -- I'm not aware of an intent

 21   to limit or to be all inclusive.

 22       Q.   (By Mr. Beckham) So the corporation just

 23   doesn't know what it was trying to do on Exhibit 7, is

 24   that your answer?

 25                MR. NEBLETT:  Objection, form.
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  1       A.   I answered earlier I don't know.

  2       Q.   (By Mr. Beckham) You don't know what?

  3       A.   What you just said.

  4       Q.   So the -- you, as the corporate rep, does not

  5   know what the corporation intended with Exhibit 7; is

  6   that right?

  7       A.   Between listing them both or listing one.

  8       Q.   Okay.  Well, you know this:  In -- before

  9   12-31-2012, TCRI never registered its authority under

 10   131 of the Transportation Code, true?

 11       A.   True.

 12       Q.   Okay.  And have you seen -- have you looked at

 13   the Transportation Code, Section 112, Section 81?  Have

 14   you looked at the Transportation Code?

 15       A.   I have.  I don't have great familiarity with

 16   it.

 17       Q.   Okay.

 18                MR. BECKHAM:  Go ahead and hand --

 19   Patrick, hand him a copy.

 20                (Exhibit 8 marked for identification.)

 21       Q.   (By Mr. Beckham) Okay.  So you verified in the

 22   petition that TCRI as a railroad company is entitled to

 23   make an examination of survey.  Do you remember that?

 24       A.   Yes.

 25       Q.   Okay.  And do you see where that Section 112 of
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  1   the Texas Transportation Code that I've handed you in

  2   Exhibit 8?

  3                MR. NEBLETT:  Which page are we on, Blake?

  4                MR. BECKHAM:  Second page.

  5       A.   May I?

  6       Q.   (By Mr. Beckham) Sure.

  7       A.   Okay.

  8       Q.   Okay.  Has the company ever looked at -- what's

  9   the term I circled right there, a railroad company?

 10       A.   Railroad company.

 11       Q.   Has the -- the company certainly agrees that it

 12   has to be a railroad company to take advantage of that

 13   survey power, right?

 14       A.   Absolutely, and we are a railroad company.

 15       Q.   Okay.  And is there a definition in the

 16   statutes for what a railroad company is?

 17       A.   I'm not aware of it.

 18       Q.   Okay.  Why do you think you're a railroad

 19   company?  Do you own a railroad?

 20       A.   Let me -- which question you want me to answer?

 21       Q.   Does -- does Texas Central own a railroad?

 22       A.   We do not -- how do you define a railroad?

 23       Q.   Well, that would be tracks and cars.  How do

 24   you define a railroad?  As an idea that's $18 billion

 25   away from funding?
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  1       A.   We are a railroad, and let me walk you through

  2   it.

  3       Q.   Sir, let me ask you this:  Do you own a

  4   railroad, "yes" or "no"?

  5       A.   Can I finish my answer?

  6       Q.   Do -- no, I didn't ask you what you are.  I

  7   said do you own one.

  8                MR. NEBLETT:  You asked him --

  9       Q.   (By Mr. Beckham) Do you own --

 10       A.   You want to go back and read that?

 11       Q.   -- a railroad?  I'll withdraw the question.

 12                Does Texas Central, TCRI, own a railroad,

 13   "yes" or "no"?

 14                MR. NEBLETT:  He doesn't have to answer it

 15   "yes" or "no".  Answer it to the best of your ability,

 16   Mr. McCabe.

 17       A.   Do we own a railroad?

 18       Q.   (By Mr. Beckham) Yes.

 19       A.   Yes, we do.

 20       Q.   Okay.  Where is that railroad?

 21       A.   It doesn't have physical form.

 22       Q.   Okay.  It hasn't been paid for, right?

 23       A.   In part it has.

 24       Q.   What's been paid for?  Has one piece --

 25       A.   All of the engineering, all of the work on the
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  1   rules with the Federal Railroad Administration for rules

  2   for running a railroad.

  3       Q.   You're not even close to finished with that.

  4   And you're saying all the engineering is done?

  5       A.   You interrupted me.  I hadn't finished my

  6   answer.

  7       Q.   Well, when people say things that aren't true,

  8   I get to interrupt them.

  9                MR. NEBLETT:  No, you don't.

 10                MR. BECKHAM:  Yeah, you've never

 11   interrupted a witness?

 12                MR. NEBLETT:  I'm not saying I haven't.

 13                MR. BECKHAM:  Okay, good.

 14                MR. NEBLETT:  But it would be improper if

 15   I had.  And so you're going to let him finish the

 16   answers.

 17                MR. BECKHAM:  Well, I'll withdraw the

 18   question.

 19       Q.   (By Mr. Beckham) So, sir --

 20                MR. NEBLETT:  No, you don't get to

 21   withdraw the question.

 22                MR. BECKHAM:  I can withdraw any question

 23   I want to, absolutely, I can.

 24                MR. NEBLETT:  Not when he's in the middle

 25   of the answer.
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  1       Q.   (By Mr. Beckham) So are you telling the judge

  2   in Leon County that if the house isn't built but you

  3   paid for the plans, you own a house?

  4                MR. NEBLETT:  Wait.  State the --

  5       A.   That's speculation.

  6                MR. NEBLETT:  Restate the question,

  7   please.

  8       A.   That's a hypothetical.

  9       Q.   (By Mr. Beckham) Okay.  Are you telling the

 10   judge in Leon County that if you have paid for the plans

 11   but you hadn't bought one 2-by-4 yet, you actually own a

 12   house?

 13       A.   No.

 14       Q.   Okay.  But you are telling the judge that since

 15   you've paid for the plans, we hadn't bought one cross

 16   tie or one spike, that you -- that TCRI currently owns a

 17   railroad, true?

 18                MR. NEBLETT:  Objection, form.

 19       A.   We do not own a railroad.

 20       Q.   (By Mr. Beckham) You already said you did.  Now

 21   you said it both ways.

 22       A.   We are a railroad.

 23       Q.   No, I'm asking you what you own.  Does TCRI --

 24       A.   We own --

 25       Q.   Does TCRI own a railroad?
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  1                MR. NEBLETT:  Mr. Beckman, let him finish

  2   the answer.  You don't get to not let him finish the

  3   answer when you don't like the answer.

  4       A.   Has --

  5       Q.   (By Mr. Beckham) It's yes, no or I don't know,

  6   it really is.

  7       A.   Yes, we own a railroad.

  8       Q.   Okay.  Okay.

  9       A.   We don't have physical land, land compiled for

 10   the railroad or tracks.  We've taken -- undertaken all

 11   of the studies, tens of millions of dollars in both the

 12   engineering, the regulatory clearance process, the rule

 13   -- developing rules in collaboration with the railroad

 14   administration, all of the activities operating

 15   railroads undergo in order to initiate a service.

 16       Q.   So you even though you haven't paid for it, you

 17   own a railroad?

 18       A.   We've paid for all of that.

 19       Q.   I thought you --

 20       A.   Tens of millions.

 21       Q.   I thought the newspaper said that the

 22   engineering firms made in kind donations or

 23   contributions.

 24       A.   We have some that do.

 25       Q.   Okay.  So you didn't pay for that?
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  1       A.   We paid over $50 million of engineering to date

  2   of cash-out money.

  3       Q.   Okay.  So if you paid for the plans for a

  4   house, do you own a house?

  5       A.   No.

  6       Q.   Okay.  But you say since we've paid for the

  7   plan for the railroad, we own a railroad?

  8       A.   I'm not drawing that same distinction, no.

  9       Q.   Well, I'm -- so does Texas Central own a

 10   railroad or not?

 11       A.   We --

 12                MR. NEBLETT:  Objection, form.

 13       A.   We are a railroad company --

 14       Q.   (By Mr. Beckham) I understand you say you're --

 15       A.   -- by way of what we --

 16       Q.   -- a railroad --

 17                MR. NEBLETT:  You know what, he gets to

 18   finish his answer.

 19                MR. BECKHAM:  That's not what -- that's

 20   not what I'm asking him.

 21                MR. NEBLETT:  You don't get to stop him

 22   when he's in the middle of an answer --

 23                MR. BECKHAM:  He's Obama.

 24                MR. NEBLETT:  -- that you don't like.  He

 25   gets to finish his answer.
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  1                MR. BECKHAM:  Have him answer once and

  2   I'll move on.

  3                MR. NEBLETT:  You've been doing it all day

  4   long.  Let him finish his answer.

  5                MR. BECKHAM:  Hey, put your finger up and

  6   quit wagging it at me.

  7                MR. NEBLETT:  No, no, you don't get to --

  8                MR. BECKHAM:  You don't to wag your finger

  9   at me.

 10                MR. NEBLETT:  All right.  I take my finger

 11   below the table.

 12                MR. BECKHAM:  Okay, good.

 13       Q.   (By Mr. Beckham) Sir, let me ask you --

 14                MR. NEBLETT:  He gets to finish his

 15   answer.

 16       Q.   (By Mr. Beckham) Let me make it clear:  I don't

 17   want to know if you're a railroad company, you've told

 18   me that, okay?  I understand you said that.  That's not

 19   my answer.  So if you start your answer with "I'm a

 20   railroad company," you're not answering my question.  Do

 21   you understand the rule here?

 22                MR. NEBLETT:  Except that you did ask him

 23   that at one time.

 24                MR. BECKHAM:  Well, I know, but he doesn't

 25   get to answer it 75 times in a row.
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  1                MR. NEBLETT:  Well, you didn't like the

  2   answer.

  3       Q.   (By Mr. Beckham) All I want to know is:  Are

  4   you really saying under oath that Texas Central Railway

  5   and Infrastructure already owns a railroad?

  6                MR. NEBLETT:  Objection, form.

  7       A.   It's how you define it.

  8       Q.   (By Mr. Beckham) Well, just say "yes" or "no,"

  9   then I'll ask you how you define it.

 10       A.   I'm asking you to define the question to me.

 11   It's unclear.

 12                (Exhibit 9 marked for identification.)

 13       Q.   (By Mr. Beckham) Okay.  I won't define it, I'll

 14   let Merriam-Webster define it.  Merriam-Webster says a

 15   railroad is a system of tracks on which trains

 16   travel.  Does Texas Central own that?

 17       A.   We don't own physical tracks.

 18       Q.   Okay.  It also says a company that owns and

 19   operates trains.  Does Texas Central own any trains?

 20       A.   We do not.

 21       Q.   Okay.  So under the standard dictionary

 22   definition, of which I think the judge could understand,

 23   and you're looking at Exhibit 9, I just want you to read

 24   it.  You trust Merriam Webster?

 25       A.   Yes.
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  1       Q.   Okay.  It says --

  2                MR. NEBLETT:  Was there a pending

  3   question?

  4                MR. BECKHAM:  Yes.

  5       Q.   (By Mr. Beckham) Does Texas Central, TCRI, own

  6   a railroad?

  7       A.   It'll take me a moment in reading the full

  8   definition of railroad.  (Reading.)  We are not a

  9   railroad --

 10       Q.   Okay.

 11       A.   -- under the Merriam-Webster definition --

 12       Q.   Okay.  So TCRI --

 13       A.   -- as in owning -- as in owning a railroad.

 14       Q.   TCRI is not a railroad under the Merriam-

 15   Webster definition, right?

 16                MR. NEBLETT:  I'm going to object to the

 17   question to the extent that it is misleading.  I'm going

 18   to object as to form.  And I'm going to object to the

 19   extent that it seeks a legal opinion about a railroad.

 20   Merriam-Webster does not define what is a railroad --

 21       Q.   (By Mr. Beckham) You can answer the question.

 22                MR. NEBLETT:  -- under Texas law.

 23       A.   Can you repeat the question?

 24       Q.   (By Mr. Beckham) Yes.  Under a simple

 25   dictionary definition, TCRI is not a railroad?
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  1                MR. NEBLETT:  I'm going to object to

  2   the -- to the question on the basis that it seeks a

  3   legal conclusion, and it is misleading, so I'm objecting

  4   as to form.  And subject to that, to the extent you

  5   think you can answer in nonlegal aspect of that, I'm

  6   going to allow him to -- the answer to go forward.

  7       A.   We believe we're a railroad.

  8       Q.   (By Mr. Beckham) Under the simple -- under that

  9   dictionary definition, you believe you're a railroad?

 10   That's what I asked you.  So are you being an

 11   obstructive on purpose?

 12                MR. NEBLETT:  Don't answer that question.

 13                MR. BECKHAM:  Well, I asked him under a

 14   dictionary definition.

 15                MR. NEBLETT:  The dictionary --

 16                MR. BECKHAM:  Because I can call myself a

 17   pink unicorn and I can just believe it.  I'm asking --

 18   the question was very clear under this definition, you

 19   can take him on redirect and say under other definitions

 20   he is, but I do -- this is cross-examination, Robert.

 21   You know I can answer a dictionary definition question.

 22                MR. NEBLETT:  Yeah, but it's very

 23   misleading because --

 24                MR. BECKHAM:  It's not very misleading.

 25                MR. NEBLETT:  Because you're intertwining
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  1   that with a definition of railroad that we know is

  2   different under Texas law.

  3                MR. BECKHAM:  Well, you can make that

  4   objection at the hearing.  I get to ask this question.

  5                MR. NEBLETT:  And I get to object to it,

  6   because --

  7                MR. BECKHAM:  Right.  But he doesn't get

  8   to answer --

  9                MR. NEBLETT:  -- it's --

 10                MR. BECKHAM:  -- a different question.  He

 11   gets to answer it.

 12       Q.   (By Mr. Beckham) Sir, under Exhibit 9, does

 13   Texas Central Railway Infrastructure, TCRI, own a

 14   railroad?

 15       A.   Under this definition, no.

 16       Q.   Okay.  And --

 17                THE WITNESS:  Can we take a break?

 18                MR. BECKHAM:  Sure.

 19                THE VIDEOGRAPHER:  It's 2:14.  We're off

 20   the record.

 21                (Recess.)

 22                THE VIDEOGRAPHER:  It's 2:35.  This is the

 23   beginning of tape Number 4.  We're on the record.

 24       Q.   (By Mr. Beckham) Back on the record.  All

 25   right.  Have you -- we were looking at 112 where it
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  1   talks about railroad company.  Has Texas Central ever

  2   looked at the statutory definition of a railroad

  3   company?

  4       A.   Yes, we have.

  5       Q.   Okay.  Now, you said earlier, "We believe we're

  6   a railroad company," but let's -- let's look at Section

  7   81, which is the statutory definition.  Under Number 1,

  8   was Texas Central incorporated before September 1st,

  9   2007, TCRI?

 10                MR. NEBLETT:  I don't have that.  Oh, I

 11   beg your pardon, okay.

 12                MR. BECKHAM:  Yeah.

 13       A.   Where are you?

 14       Q.   (By Mr. Beckham) 81.002, the definition of

 15   railroad company.

 16       A.   No, we were not incorporated before September

 17   1, 2007.

 18       Q.   Okay.  And we know that Texas Central right now

 19   isn't operating a railroad because no railroad exists,

 20   right?

 21       A.   We're operating a railroad.

 22       Q.   Okay.  Well, let's go back.  You've already

 23   admitted you don't own a railroad, right?  Texas Central

 24   does not own a railroad?

 25       A.   That's correct.
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  1       Q.   Okay.

  2       A.   We do operate a railroad.

  3       Q.   Well, I didn't ask you that.  See, so you're

  4   doing the skittering thing where you're trying to jab

  5   your words in.

  6       A.   Well, I thought you were parsing the -- some of

  7   the language out itself about --

  8       Q.   Does Texas Central own a railroad?

  9       A.   We operate a railroad.  No, we do not own a

 10   railroad.

 11       Q.   Okay.  Does Texas Central have a contract with

 12   some other company to operate a railroad?

 13       A.   No, we do not.

 14       Q.   Okay.  So when you say Texas Central, and I'm

 15   -- I'm including everybody right now, all the

 16   affiliates -- when you say Texas Central operates a

 17   railroad, that's how Texas Central believes it fits into

 18   the Section 81 statutory definition there at Exhibit 8,

 19   right?

 20                MR. NEBLETT:  To the extent that that

 21   seeks a legal opinion, I'm going to instruct the witness

 22   not to answer.  But you may otherwise answer as to your

 23   understanding on a factual basis, Mr. McCabe.

 24       A.   We believe we're operating a railroad as a

 25   result of all the actions that we take.



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 145

DepoTexas, Inc.

  1       Q.   (By Mr. Beckham) Okay.  And you're certainly

  2   planning a railroad, right?

  3       A.   Correct.

  4       Q.   Planning is different from operating, isn't it?

  5   Standard dictionary definition.

  6       A.   Can be.

  7       Q.   Okay.  And you're promoting a railroad, right?

  8       A.   Correct.

  9       Q.   Okay.  Well, it's yet to be seen whether or not

 10   you can get between 12 and $18 billion in investment,

 11   right?

 12       A.   That's correct.

 13       Q.   Okay.  And so if the investors never invest,

 14   then we all can agree it's not a railroad --

 15                MR. NEBLETT:  I'm going to object.

 16       Q.   (By Mr. Beckham) -- because it never got built,

 17   right?

 18                MR. NEBLETT:  I'm going to object to form,

 19   and I'm going to object to the extent that that asks for

 20   a legal opinion and instruct the witness not to give any

 21   legal opinions with regard to it.

 22                MR. BECKHAM:  Yeah, I'm not asking any

 23   legal.  I can stipulate I'm not asking for any legal

 24   opinions.

 25       Q.   (By Mr. Beckham) So just factually, common
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  1   sense, dictionary definition:  If you never got -- get

  2   the money to build the railroad, then there was never a

  3   railroad?

  4                MR. NEBLETT:  I'm going --

  5       A.   I disagree.

  6       Q.   (By Mr. Beckham) Okay.

  7                MR. NEBLETT:  I'm going to object as to

  8   form.

  9       Q.   (By Mr. Beckham) So you believe, the company

 10   believes, Texas Central believes, an unbuilt railroad is

 11   a railroad?

 12                MR. NEBLETT:  I'm going to object to form,

 13   and I'm going to object to the extent that that asks for

 14   a legal question and instruct the witness not to respond

 15   to the legal questions.

 16       Q.   (By Mr. Beckham) You can answer the factual

 17   part of it.

 18       A.   We believe we're operating a railroad.

 19       Q.   That's not what I asked you.  What I asked you

 20   is --

 21                MR. BECKHAM:  And you don't have to repeat

 22   your objection, Counsel, it stands.

 23       Q.   (By Mr. Beckham) Texas Central believes that if

 24   it never raises the money to build a railroad, then a

 25   railroad still existed?
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  1                MR. NEBLETT:  I'm going -- I'm going to

  2   object that that asks for a legal opinion.

  3                MR. BECKHAM:  You already made those

  4   objections, and I said it could stand.  You're kind of

  5   littering the record.  I'm trying to hurry up.

  6                MR. NEBLETT:  Yeah, I know, but the way

  7   you're framing that question is not simply a factual --

  8                MR. BECKHAM:  I didn't ask you to explain

  9   it.

 10                MR. NEBLETT:  Yeah, but I -- but all

 11   right.  I'm instructing the witness not to answer,

 12   because I think it's a legal basis.

 13                MR. BECKHAM:  On what basis?

 14                MR. NEBLETT:  Because it's a legal

 15   question.

 16       Q.   (By Mr. Beckham) So I'm going to ask it again.

 17   I think your attorney is saying it's legal and I just

 18   can't believe that.  If a railroad is never built, you

 19   believe there's a railroad, true?

 20                MR. NEBLETT:  I'm going to instruct the

 21   witness not to answer because it's a legal question and

 22   leads to a -- it's a question that also that requires a

 23   misleading answer as to what is a railroad under Texas

 24   law.

 25       Q.   (By Mr. Beckham) Well, what is a railroad under
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  1   Texas law?

  2                MR. NEBLETT:  We're not going to answer

  3   those kinds of questions.

  4                MR. BECKHAM:  We're looking at the

  5   definition.

  6                MR. NEBLETT:  Legal.  We're not going to

  7   do legal questions and legal answers.

  8       Q.   (By Mr. Beckham) Okay.  Sir, you agree that

  9   currently, if we use Merriam-Webster as to what a

 10   railroad is, no one is operating a railroad.

 11       A.   We are operating a railroad.

 12       Q.   Okay.  I asked you:  Where is the railroad,

 13   sir?

 14       A.   And I've given that answer, I thought.

 15       Q.   It doesn't exit, right?

 16                MR. NEBLETT:  Objection, form.

 17       A.   It does exist.

 18       Q.   (By Mr. Beckham) Where are the tracks and

 19   trains, sir?  They don't exist, right?

 20       A.   We are taking --

 21                MR. NEBLETT:  Objection, form.

 22       A.   We are taking all of the activities and

 23   engaging in all of the dialogue that one undergoes to

 24   operate and as an operating railroad.

 25       Q.   (By Mr. Beckham) I know you're trying to.
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  1   Okay?  You're trying to operate a railroad.  But, sir,

  2   don't you have to have, if you're going to operate a

  3   machine, don't you have to have a machine?

  4                MR. NEBLETT:  Objection, form.  This is

  5   becoming argumentative.

  6       Q.   (By Mr. Beckham) Explain how you can operate a

  7   railroad if no railroad has ever been built?

  8       A.   Engage in the activities commensurate with the

  9   project, such as work with the FRA Office of Safety on

 10   agreeing what our rules would be on, when we physically

 11   operate what that will consist of.

 12       Q.   Could that be called planning?

 13       A.   It could.

 14       Q.   Okay.  So are you telling the court that

 15   planning and operating are synonyms?

 16       A.   No.

 17       Q.   Okay.  Could -- could the activities of TCRI be

 18   called preliminary activities?

 19                MR. NEBLETT:  Objection, form.

 20       A.   That's speculative.  Depends on your definition

 21   of what's preliminary or not.

 22       Q.   (By Mr. Beckham) Well, preliminary --

 23       A.   We call --

 24       Q.   -- means before, isn't it?

 25       A.   We call it as an operating.
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  1       Q.   Doesn't -- doesn't preliminary mean before?  Do

  2   you really have to speculate on that?

  3       A.   One can call it preliminary activity.  I call

  4   it an activity that we undertake as an operating

  5   railroad to get --

  6       Q.   Okay.  Before you build a railroad, you have to

  7   plan it, right?

  8       A.   That's correct.

  9       Q.   Before you -- before you can operate a

 10   railroad, you have to build it, right?

 11       A.   I disagree.

 12       Q.   Okay.  And so what you're saying is a railroad

 13   is the same thing as a company that hopes one day to own

 14   a railroad?

 15                MR. NEBLETT:  Objection, form, and I'm --

 16       A.   No, I'm not saying that.

 17       Q.   (By Mr. Beckham) Okay.  So can we -- is there a

 18   difference between a railroad, is there a common

 19   parlance that a railroad means tracks and trains, it's

 20   something physical?

 21                MR. NEBLETT:  Objection, form.

 22       A.   I'll go back to the Merriam-Webster dictionary

 23   that you provided me earlier --

 24       Q.   (By Mr. Beckham) All right.

 25       A.   -- and say at -- on point 2, a company that
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  1   owns and operates trains.  We operate a railroad.

  2       Q.   You don't own --

  3       A.   We don't --

  4       Q.   No, hold on --

  5       A.   -- have physical trains.

  6       Q.   No, no, stay with that.

  7       A.   Yeah.

  8       Q.   Do you own trains?

  9       A.   Not currently.

 10       Q.   Do you operate trains?

 11       A.   We're setting rules -- yes, in part.  No, we

 12   don't physically have trains --

 13       Q.   You don't have any to operate.

 14                MR. NEBLETT:  Wait, wait, he didn't finish

 15   his answer.

 16       A.   We don't have the physical trains.  We are

 17   making commitments on how those trains will run.  That's

 18   operating a train.  With this committing to what the

 19   service is with regard to what the Federal Railroad

 20   Administration Office of Safety to approve what that

 21   operating schedule is and how we will operate.

 22       Q.   Sir, you don't even have a contract to buy a

 23   train yet, right?

 24                MR. NEBLETT:  Objection, form.

 25       A.   Correct.
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  1       Q.   (By Mr. Beckham) You don't have the money in

  2   the bank to buy one train, much less 15?

  3                MR. NEBLETT:  I'm going to object to form.

  4   But I'll instruct you not to answer because we're not

  5   providing a witness for that testimony.

  6       Q.   (By Mr. Beckham) When did Texas Central begin

  7   to operate this nonphysical railroad?

  8                MR. NEBLETT:  Objection, form.

  9                MR. BECKHAM:  What's the objection?

 10                MR. NEBLETT:  Nonphysical is misleading.

 11                MR. BECKHAM:  That's what he said.  It

 12   hadn't taken a physical form yet.

 13                MR. NEBLETT:  But you just --

 14                MR. BECKHAM:  That was his words.

 15                MR. NEBLETT:  You're defining it as a

 16   nonphysical railroad.

 17       Q.   (By Mr. Beckham) Sir, is it a nonphysical

 18   railroad?

 19                MR. NEBLETT:  Objection, form.

 20       Q.   (By Mr. Beckham) You said it hasn't taken a

 21   physical form.  That was your sworn testimony.

 22       A.   That and also included the other additional

 23   words of tracks on the ground.

 24       Q.   Well, hold on.

 25       A.   You know, when you --
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  1       Q.   A railroad --

  2       A.   -- get back to the list -- no, let me finish.

  3       Q.   Okay.

  4       A.   If we get back to the list here on Exhibit 6,

  5   and it says what are the things that we do that provides

  6   our belief of why we're an operating railroad --

  7       Q.   No, it's why you had eminent domain.  So

  8   Exhibit 6 has nothing to do with what you just said.

  9       A.   Okay.  My apologies.

 10       Q.   Okay.  So you did say that the railroad has not

 11   taken a physical form yet, right?

 12       A.   Tracks on the ground.  I used the word tracks

 13   on the ground.

 14       Q.   Okay.

 15       A.   Correct.

 16       Q.   A railroad isn't people, right?

 17       A.   In part, no.

 18       Q.   Is a railroad people?

 19       A.   In part, it is, because by definition with the

 20   Federal Railroad Administration --

 21       Q.   So a group of people --

 22       A.   Let me finish my answer.

 23       Q.   Well --

 24       A.   With Federal Railroad --

 25       Q.   I asked a bad question.  I'll withdraw it.
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  1                Can a group of people with --

  2       A.   Well, can I answer the --

  3       Q.   -- no tracks and no train be a railroad?

  4       A.   Can you repeat it?

  5                MR. NEBLETT:  Objection.  I want to --

  6       Q.   (By Mr. Beckham) Can a group of people --

  7                MR. NEBLETT:  Wait a minute.  I want to

  8   object as to form and I'm going to instruct the witness

  9   not to answer because that just leads to a misleading

 10   answer.

 11       Q.   (By Mr. Beckham) Can a group of people -- right

 12   now, Texas -- TCRI has employees working on planning a

 13   train, and it has no tracks and no cars, right?

 14       A.   Correct.

 15       Q.   Okay.  So does Texas Central take the position

 16   that a group of people working somewhere that has no

 17   trains and no tracks can be a railroad?

 18                MR. NEBLETT:  I'm going to object to the

 19   question.  I think it seeks a legal answer.  I'm going

 20   to instruct the witness not to answer the question.

 21       Q.   (By Mr. Beckham) It's a purely factual

 22   question.

 23                MR. NEBLETT:  No, it was --

 24       Q.   (By Mr. Beckham) Are you saying you're a

 25   railroad because you have people working on it?



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 155

DepoTexas, Inc.

  1                MR. BECKHAM:  Robert, you're going to have

  2   to let me ask these questions or you're not getting any

  3   proof in.

  4                MR. NEBLETT:  No, I'm not going to let you

  5   answer or ask legal questions --

  6                MR. BECKHAM:  I know you've never tried a

  7   case on the existence of a railroad or not.

  8                MR. NEBLETT:  And neither have you.

  9                MR. BECKHAM:  I know.

 10                MR. NEBLETT:  And so --

 11                MR. BECKHAM:  But I've gotten evidence in

 12   at hearings but never with these kind of objections.

 13                MR. NEBLETT:  These are legal issues and

 14   you know they're legal issues.

 15                MR. BECKHAM:  No, they're mixed questions

 16   of fact and law.

 17                MR. NEBLETT:  But you're framing them as

 18   legal issues.

 19                MR. BECKHAM:  No, I'm not.

 20                MR. NEBLETT:  What constitutes a railroad

 21   company, you know, is defined by the statute, it is a

 22   legal issue.  Now, you can ask him certain --

 23                MR. BECKHAM:  Okay.

 24                MR. NEBLETT:  -- factual components of

 25   that, you know, what are you doing to operate a
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  1   railroad --

  2                MR. BECKHAM:  This is crazy

  3   obstructionism.

  4                MR. NEBLETT:  You're framing the questions

  5   to ask for legal questions.

  6                MR. BECKHAM:  No, you're just objecting

  7   because you have no answer on these points.

  8                MR. NEBLETT:  No.

  9                MR. BECKHAM:  You don't have a railroad.

 10                MR. NEBLETT:  No. I object to that.

 11                MR. BECKHAM:  Okay.

 12       Q.   (By Mr. Beckham) So Texas Central thinks it can

 13   be a railroad without tracks or cars or the money to

 14   purchase them, true?

 15                MR. NEBLETT:  Objection.  And I'm going to

 16   instruct the legal -- the witness not to answer --

 17                MR. BECKHAM:  Can you say it?

 18                MR. NEBLETT:  -- legal -- what?

 19                MR. BECKHAM:  You can't even say it.

 20                MR. NEBLETT:  What's your problem?  I'm

 21   making an objection.  You're interfering with my

 22   objection?  Really?  I'm going to object and ask the

 23   witness not to respond to any legal questions with

 24   any legal --

 25                MR. BECKHAM:  Answer the factual part of
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  1   it.

  2       Q.   (By Mr. Beckham) Factually, Central Texas says,

  3   without a train, without tracks, without the money to

  4   buy them, we can still be a railroad, true?

  5       A.   True.

  6       Q.   Texas Central says without tracks, without rail

  7   cars, without any passengers, without the money to build

  8   the tracks and the train, we are operating a railroad,

  9   true?

 10                MR. NEBLETT:  Objection, form, and

 11   instruct the witness not to respond with any legal

 12   answers to this question.

 13       Q.   (By Mr. Beckham) Answer the factual part of it.

 14                MR. NEBLETT:  You can say, to my

 15   understanding, if you have one, Mr. McCabe.

 16       A.   My understanding, our understanding is that --

 17   yes.

 18       Q.   (By Mr. Beckham) Okay.  And the reason you say

 19   that is because Texas Central has spent money planning a

 20   railroad, true?

 21       A.   True.

 22       Q.   And in your mind that equates to operating a

 23   railroad, true?

 24       A.   In addition, more than just planning.

 25       Q.   Okay.
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  1       A.   It's --

  2       Q.   Well, you met with the government?

  3       A.   Hang on.  Let me finish.

  4                MR. NEBLETT:  Let him finish his answer.

  5       A.   We've developed rules for high-speed rail.

  6       Q.   (By Mr. Beckham) What does that mean?

  7       A.   Well, I'll walk you through the petition with

  8   particular applicability.  There are not rules in the

  9   U.S. for trains --

 10       Q.   I know that.

 11       A.   -- above 150 miles an hour, so we've worked for

 12   the last two-and-a-half years with the Federal Railroad

 13   Administration Office of Safety to develop rules that

 14   are technology-specific and corridor-specific and have

 15   provided that body of work that was in collaboration

 16   with the FRA --

 17       Q.   Does that cause --

 18       A.   -- which is now -- let me finish.  Which is now

 19   on the docket for consideration for notice of proposed

 20   rule making for rules for our train.

 21       Q.   Okay.

 22       A.   For operating it.

 23       Q.   So does making rules for a nonexistent train

 24   make you a railroad?

 25                MR. NEBLETT:  Objection, form.
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  1       A.   It's one of the activities, yes.

  2       Q.   (By Mr. Beckham) Okay.  When was the first day

  3   that TCRI was a railroad?

  4                MR. NEBLETT:  Objection to the extent that

  5   asks for a legal opinion.  I'm going to instruct

  6   Mr. McCabe --

  7                MR. BECKHAM:  Factually.

  8                MR. NEBLETT:  -- not to give any legal

  9   opinions.

 10                MR. BECKHAM:  I don't want a legal

 11   opinion.  Factually.  That's a fact.  When were you

 12   first a railroad?

 13                MR. NEBLETT:  It has a legal question

 14   embodied in it and I --

 15                MR. BECKHAM:  Oh, good, it's a mixed

 16   question of law and fact.  Thank you for finally

 17   agreeing with me.

 18                MR. NEBLETT:  You know what, let me finish

 19   my objection, okay?

 20                MR. BECKHAM:  Okay.

 21                MR. NEBLETT:  Let me finish my objection.

 22                MR. BECKHAM:  But don't tell me or this

 23   court --

 24                MR. NEBLETT:  No, let me finish --

 25                MR. BECKHAM:  -- you can't answer this
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  1   mixed questions of law and fact.

  2                MR. NEBLETT:  -- my objection.  Let me

  3   finish my objection before you're interrupting him and

  4   you're interrupting me.  Now, I've had enough of it.  So

  5   just stop interrupting.

  6                MR. BECKHAM:  I've had enough of the

  7   nonanswers.

  8                MR. NEBLETT:  Well, you know what?  I'm

  9   entitled to object.  If you think that we're not

 10   answering, you can raise that with the court, but I'm

 11   entitled --

 12                MR. BECKHAM:  It's mixed questions of law

 13   and fact.

 14                MR. NEBLETT:  -- to finish my objection --

 15                MR. BECKHAM:  You just admitted it --

 16                MR. NEBLETT:  -- and he's entitled to

 17   finish his answer.

 18                MR. BECKHAM:  You did finish it.  You

 19   stopped talking.  It's a mixed question of law and fact.

 20                MR. NEBLETT:  It's not a mixed question of

 21   law and fact the way you framed it.

 22                MR. BECKHAM:  You just said it was.  You

 23   said it's intertwined.

 24                MR. NEBLETT:  And many of the objections,

 25   as you've heard, have been to the extent that it is a
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  1   legal question, I have asked him not to answer.

  2                MR. BECKHAM:  All right.

  3                MR. NEBLETT:  In those instances, I'm

  4   conceding that there may be some factual component of

  5   it.

  6                MR. BECKHAM:  Good.

  7       Q.   (By Mr. Beckham) Factually, when was the first

  8   day that TCRI operated a railroad?

  9       A.   It's my understanding that when we met the --

 10   when we organized to -- I don't know the -- the first

 11   day.

 12       Q.   Okay.  The first month, when was the first

 13   month -- let me back -- strike that.

 14                Since TCRI, as a corporation, does not

 15   know the first day that it was a railroad, does TCRI

 16   know the first month that it was a railroad?

 17                MR. NEBLETT:  Objection to the form of the

 18   question.

 19       A.   It's my understanding when we -- when we

 20   organized TCRI and we filed is we're a railroad because

 21   the activities that we had been undertaking in the years

 22   prior to that, that then rolled over into TCRI,

 23   constitutes those activities consistent with and is an

 24   operating railroad.

 25       Q.   (By Mr. Beckham) So December 20th, 2012?



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 162

DepoTexas, Inc.

  1       A.   Correct.

  2       Q.   Okay.  So TCRI believes that on the date of

  3   incorporation it was operating a railroad?

  4       A.   Not just the date --

  5                MR. NEBLETT:  Objection, form, and to the

  6   extent that that seeks a legal opinion, I'm going to

  7   object.

  8       A.   It's our belief that because of our activities

  9   that we undertook before the filing or the filing of

 10   incorporation as well, all of those activities are

 11   consistent with the objective -- pursuing the business

 12   objective of bringing the Shinkansen system to Texas, so

 13   --

 14       Q.   (By Mr. Beckham) Then New Magellan is a

 15   railroad?

 16       A.   I wouldn't know.

 17       Q.   Well, wait, you worked at New Magellan, and New

 18   Magellan did everything before December 20th, 2012.

 19   There was no TCRI.  True?

 20       A.   There's no -- that's correct.

 21       Q.   Okay.  So you're saying all the -- and is New

 22   Magellan a hedge fund?  What do you call them?

 23       A.   Consulting company.

 24       Q.   Okay.  So all of the activities the consulting

 25   company did would make the consulting company a railroad
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  1   as well?

  2       A.   Not necessarily.

  3       Q.   In fact, the company didn't even have money to

  4   pay your salary, the consulting company had to pay it,

  5   right?

  6       A.   I don't understand and --

  7                MR. NEBLETT:  Are you asking him

  8   personally or as a corporate representative about that?

  9       Q.   (By Mr. Beckham) Well, you already told me that

 10   New Magellan paid your salary through 2015, right?

 11       A.   That's correct.

 12       Q.   Okay.  And so if the activities -- you just

 13   said earlier that the activities of the consultant prior

 14   to incorporation made TCRI a railroad company on the

 15   date of incorporation, true?

 16                MR. NEBLETT:  Objection, form.

 17       A.   It's the collection of activities --

 18       Q.   (By Mr. Beckham) Is that true that you said

 19   that?

 20       A.   Yes.

 21       Q.   Okay.

 22       A.   I didn't say it -- wait, let me back up.  I

 23   didn't say it made it happen on that day.  On that day

 24   was a recognition, in our minds, of the collection of

 25   activities that we undertook and our --
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  1       Q.   Let's don't use "we".

  2       A.   -- continuing --

  3       Q.   Let's don't use "we".

  4       A.   -- the company, Texas Central undertook.

  5       Q.   Texas Central didn't undertake anything before

  6   it was formed, that's impossible, you agree with that,

  7   right?

  8       A.   The body of work was transferred over to TCRI.

  9       Q.   Where is that contract?

 10       A.   I don't have it with me.

 11       Q.   Is there a contract that says that?

 12       A.   There is.

 13       Q.   Is there a contract between Texas Central

 14   Partners and TCRR for TCRR to operate the railroad?

 15       A.   I'm not aware of exactly what the different

 16   contract language is between the entities, as we

 17   previously discussed what the objective of TCRI and TCRR

 18   is, in addition with the discussions with our other

 19   partners of TCRI, meaning, Virgin Trains and the design

 20   build entities, I'm not current as to what the contract

 21   language exists since it's been in negotiation with some

 22   of the activities as we progress the railroad.

 23       Q.   Well, you said the contracts aren't signed yet,

 24   so they're just draft contracts, right?

 25       A.   Which contract?
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  1       Q.   Well, with Virgin Train.

  2       A.   We have a contract with Virgin Trains.

  3       Q.   Who is "we"?  Don't use "we".

  4       A.   I -- it's unclear to me whether the contract is

  5   with TCP or TCRI.  I believe it to be TCRI.

  6       Q.   What do you mean, it's unclear?  You can read

  7   it and you don't know?

  8       A.   I haven't reviewed it lately.

  9       Q.   Okay.  And do you believe there are contracts

 10   in existence between TCP and TCRI as to what TCRI is

 11   supposed to do?

 12                MR. NEBLETT:  Objection, form.

 13       A.   Yes.

 14                MR. BECKHAM:  What's the objection?

 15                MR. NEBLETT:  Speculation.

 16                MR. BECKHAM:  Speculate whether or not

 17   there's a contract?

 18                MR. NEBLETT:  You asked "Do you believe."

 19                MR. BECKHAM:  Okay.

 20       Q.   (By Mr. Beckham) And do you -- is there a

 21   contract between TCP and TCRR?

 22       A.   Similar to TCRI, I'm not current on what that

 23   looks like today.

 24       Q.   You think there is a contract?

 25       A.   Or at least a designation of responsibilities.
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  1       Q.   Okay.  Who would know more about those things?

  2       A.   Tim Keith, president.

  3       Q.   Okay.

  4                MR. BECKHAM:  All right.  We're going to

  5   be needing his deposition.

  6       Q.   (By Mr. Beckham) Other than the consultants'

  7   work prior to December 20th of 2012, are there any other

  8   facts that TCRI claims made them a railroad as of

  9   December 20th, 2012?

 10       A.   Yes.

 11       Q.   What?

 12       A.   We've engaged world-class engineering team as

 13   part of our effort.

 14       Q.   Who is "we"?

 15       A.   Texas Central.

 16       Q.   Well, Texas Central didn't exist before that

 17   date so --

 18       A.   Okay.

 19       Q.   Is it before December 20th, 2012?

 20       A.   Yes.  Texas -- Texas Central Railway existed.

 21       Q.   TCRR?

 22       A.   No, TCR, which is the promotional name.  We

 23   talked about that at the beginning.

 24       Q.   Okay.  When was the promoter, Texas -- let me

 25   see here.
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  1       A.   I don't recall when they were incorporated.

  2   That's the first entity who -- and that was tasked with

  3   promotion.

  4       Q.   Okay.

  5                MR. MCSHAN:  I think he's talking about

  6   this one.

  7       Q.   (By Mr. Beckham) You're talking about Texas

  8   Central High-Speed Railway LLC?

  9       A.   Correct.

 10       Q.   Okay.  That's not what you said earlier.  Kind

 11   of hard to keep up with all the names, isn't it?

 12       A.   It can be.

 13       Q.   What does Texas Central High-Speed Railway LLC

 14   do?

 15       A.   It was engaged to promote the high-speed

 16   project as well as to initiate the work for route --

 17   corridor selection, route selection, environmental

 18   clearances.

 19       Q.   Okay.  And it's not finished promoting yet, is

 20   it?

 21       A.   Well, I don't know what you mean by that.

 22       Q.   You don't understand the word "finish" or you

 23   don't understand the word "promoting"?

 24       A.   When you're -- I understand what both those

 25   mean, but in the context of it's not finished promoting
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  1   "it", what, the project?

  2       Q.   The railroad.  You haven't raised money from

  3   the investors, right?

  4       A.   TC -- TCR has not -- does not raise money from

  5   investors.

  6       Q.   Well, Texas Central High-Speed Railway LLC is

  7   still promoting the project, right?

  8       A.   They are.

  9       Q.   Okay.  What entity is promoting the project to

 10   investors?

 11       A.   TCP.

 12       Q.   Texas Central Partners?

 13       A.   Correct.

 14       Q.   Okay.  So Texas Central Partners hasn't

 15   finished promoting -- trying to raise the money?

 16       A.   That's correct.

 17       Q.   -- to build it, right?

 18       A.   (Witness nods head yes.)

 19       Q.   And there -- and none of the Texas Central

 20   entities have any final rulings from any federal

 21   regulatory bodies on any point whatsoever, true?

 22       A.   That's true.

 23                MR. NEBLETT:  Objection, form.

 24       Q.   (By Mr. Beckham) When is the draft

 25   environmental statement going to be ready?
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  1       A.   I believe it will be October of this year.

  2       Q.   Okay.  So the --

  3                MR. MCSHAN:  March 31, 2010.

  4       Q.   (By Mr. Beckham) Okay.  So Texas Central High-

  5   Speed Railway was filed or organized on March 31, 2010;

  6   is that right?

  7       A.   I -- I'll take your word at it.

  8       Q.   And that entity never has contended that it has

  9   eminent domain authority, true?

 10       A.   That's correct.

 11       Q.   Okay.  Back on Exhibit 6, I think I got off --

 12   got us off the track.  I'd asked Texas Central, TCRI's

 13   corporate rep, you, what are the facts that TCRI has to

 14   perform to acquire eminent domain.  So you've listed

 15   incorporated, Number 1.  Number 2, amend the corporate

 16   purpose.  Number 3, registration with the Comptroller.

 17   Are there any other facts that you know of that TCRI

 18   must perform to acquire eminent domain?

 19       A.   It's my understanding that it's our -- in

 20   conjunction with our activities, that -- that we, as we

 21   pursue the project, and the design and engineering and

 22   negotiation with landowners, et cetera, is --

 23   constitutes that operating railroad.  So in

 24   conjunction --

 25       Q.   This is eminent domain.  You're off on the
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  1   wrong question.

  2       A.   I'm on --

  3                MR. NEBLETT:  Let him finish his answer.

  4                MR. BECKHAM:  Well, he just realized he

  5   was confused and answered the wrong question.

  6                MR. NEBLETT:  Well, but -- okay, but he

  7   needs to be able to finish his answer, and I'm going to

  8   object --

  9                MR. BECKHAM:  Well, you know, sometimes

 10   when a witness -- it's a long hard day, when he's

 11   confused, I'm going to let him know he's answering the

 12   wrong question.

 13                MR. NEBLETT:  No.  You -- sometimes you

 14   don't like his answer and you interrupt him.

 15                MR. BECKHAM:  That was other times when I

 16   did that.  This one I was really just -- he was

 17   answering about operating a railroad.

 18                MR. NEBLETT:  Well --

 19       Q.   (By Mr. Beckham) So I'm going to focus you on

 20   what facts --

 21                MR. NEBLETT:  I'm going to insist that he

 22   be allowed to answer --

 23                MR. BECKHAM:  Good.  He's being asked the

 24   same question right now.

 25       Q.   (By Mr. Beckham) You were telling me earlier
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  1   the list of facts, as we show on Exhibit 6, what facts

  2   must TCRI perform to acquire eminent domain, and you

  3   listed three.  Are there any others?  For example, is

  4   working with landowners something that you believe you

  5   have to do or not to get eminent domain authority?

  6       A.   No.  I believe we operate a railroad, an

  7   interurban electric railroad.

  8       Q.   Okay.  So one of the things you have to do is

  9   operate one of the two?

 10       A.   I don't know that.  I'm just giving you my --

 11   my understanding or belief.

 12       Q.   I'm asking the corporation rep.

 13                MR. NEBLETT:  Go ahead and finish your

 14   answer, Mr. McCabe.

 15                MR. BECKHAM:  If the corporation doesn't

 16   know, then --

 17                MR. NEBLETT:  Go ahead and finish your

 18   answer, Mr. McCabe.

 19       A.   All right.  So the -- we -- we believe we're a

 20   railroad.

 21       Q.   (By Mr. Beckham) That's not what I asked you.

 22       A.   Okay.

 23       Q.   Let me tell you something:  I will not ask you

 24   again today if you believe you're a railroad unless I

 25   say it loudly.
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  1                My question is:  Exhibit 6, and you've

  2   understood the question the other times we've worked on

  3   it.  I just want to make sure.  If the list is finished,

  4   fine, tell me that.  But what facts must TCRI perform to

  5   acquire eminent domain?

  6                MR. NEBLETT:  To the extent that that asks

  7   for a legal opinion, I'm going to object.  You may give

  8   your understanding with -- with regard to that,

  9   Mr. McCabe.

 10                MR. DOW:  He keeps telling you, operating

 11   a railroad, you don't write it down --

 12                MR. BECKHAM:  He --

 13                MR. DOW:  Why don't you give Exhibit 6 to

 14   the witness, let him complete it, so you can --

 15                MR. BECKHAM:  You can only have one guy

 16   talking.  You know the rules real well.  And I'll write

 17   it -- if he says you got to operate a railroad, I'll be

 18   happy to write it down.  But you don't -- you can't

 19   talk.

 20                MR. DOW:  My apology.

 21                MR. NEBLETT:  He has said that.

 22       A.   Operate a railroad.

 23       Q.   (By Mr. Beckham) Okay.  So one thing you got to

 24   do is operate a railroad.  Fine.

 25                Okay.  So we know the date --
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  1       A.   And we're an electric railroad.

  2       Q.   Operate an electric railroad also?

  3       A.   Uh-huh.

  4       Q.   Or either or?

  5       A.   I don't know about either or, I'm just letting

  6   you know that we -- we operate a railroad and we also

  7   are an electric railroad.

  8       Q.   Okay.  I'll put also electric railroad.  Okay.

  9   On Number 1, incorporated, you gave me the date,

 10   December 20, 2012.  Number 2, amend the corporate

 11   purpose, you gave me the date of January 2015.  On

 12   Number 3, the registration with the Comptroller, we know

 13   the date was December 6, 2012, right?

 14       A.   Yes.

 15       Q.   Okay.  Okay.  Number 4, operate a railroad,

 16   what was the date you accomplished that?

 17                MR. NEBLETT:  Objection, form.

 18       A.   Are you suggesting we completed that activity?

 19       Q.   (By Mr. Beckham) No.  When's the date you first

 20   began to operate a railroad?

 21       A.   It's the date of incorporation because we also

 22   at that time transferred over --

 23       Q.   Okay.  So --

 24       A.   -- transferred over the work product that we

 25   had --
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  1       Q.   So that's December 20, 2012?

  2       A.   That's --

  3       Q.   It's in your stack here.  Do you want to

  4   double-check it?  Or do you want --

  5       A.   No, I believe that.

  6       Q.   Okay.  Okay.  So are there any other facts -- I

  7   want to make sure Exhibit 6 is your complete testimony.

  8   Any other facts that TCRI must perform to acquire

  9   eminent domain in addition to the four items you've

 10   listed?

 11       A.   We could do --

 12                MR. NEBLETT:  I'm going to object to that

 13   the question, it's still a legal question, even though

 14   it purports to ask for facts, asks for facts, the

 15   factual basis of what must constitute a railroad is

 16   still a legal question.  So to the extent you think you

 17   can answer that, you can give your understanding,

 18   Mr. McCabe.  Otherwise, I ask that you not give any

 19   legal opinions.

 20       A.   Okay.  I'm not going to give any legal

 21   opinions.  It's more -- sub bullets under operate a

 22   railroad.  So we have --

 23       Q.   (By Mr. Beckham) May I ask you a question on

 24   that --

 25       A.   -- Virgin Trains --
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  1       Q.   Are you saying operating a railroad is all the

  2   things you've discussed earlier:  Hiring engineers,

  3   dealing with the federal government, doing the planning

  4   and the promoting?

  5       A.   That's correct.

  6       Q.   Those are the sub bullets?

  7       A.   That's correct.

  8       Q.   Okay.  Then I'll write -- I'll put those in.

  9   Okay.  I wrote a bullet planning, bullet promoting,

 10   bullet hiring engineers to draw plans, and bullet making

 11   rules with FRA.

 12       A.   We've engaged -- we have an operator of trains.

 13       Q.   You have a -- what's that?

 14       A.   Virgin Trains.

 15       Q.   Okay.  So you --

 16       A.   As a partner.

 17       Q.   When did you sign a contract with Virgin

 18   Trains?

 19       A.   The first contract was three years ago.

 20       Q.   Okay.  So Virgin Trains is going to operate the

 21   trains?

 22       A.   At this juncture.

 23       Q.   Okay.  So contract with Virgin Trains to

 24   operate.  Tell me what Virgin Trains is going to do?

 25       A.   Operate the train.
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  1       Q.   Well, you said earlier that Texas Central was

  2   going to handle the operations.  I guess you meant

  3   ticket selling, customer service, the revenue side.  So

  4   the nuts and bolts and grease and safety and security

  5   are going to be handled by Virgin Trains?

  6       A.   No.  It -- the ultimate form of legal

  7   relationship could still evolve, but TC --

  8       Q.   What does the contract say?

  9       A.   Well, as TCRI, by the definition is here as a

 10   corporate representative, it includes -- well, if we

 11   could get that definition out, it includes partners.

 12   Could we get the definition out?

 13       Q.   The definition of what?

 14       A.   TCRI for purposes of the deposition today.

 15       Q.   For the purpose of the deposition, TCRI is only

 16   TCRI and its name, predecessor name.  Texas Central was

 17   the one we used to include everybody.

 18                MR. NEBLETT:  No, that's not right.

 19                MR. BECKHAM:  Oh.  What are we talking

 20   about?

 21                MR. NEBLETT:  He's talking about on the

 22   scope of the deposition.

 23                MR. BECKHAM:  Oh.

 24                MR. NEBLETT:  The TCRI deposition.

 25                MR. BECKHAM:  Well, when you -- Robert,



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 177

DepoTexas, Inc.

  1   when you say that's not right, the definition I stated

  2   is accurate, what the witness and I agreed to, what

  3   those words meant today.

  4                MR. NEBLETT:  If you want to frame it that

  5   way, I --

  6                MR.BECKHAM:   Now it was we --

  7                MR. NEBLETT:  But he -- he was asking --

  8   he was asking about what it was in the scope -- the

  9   deposition notice.

 10                MR. BECKHAM:  The deposition notice, okay.

 11   Well, let's look at that.

 12                THE WITNESS:  So on the --

 13                MR. NEBLETT:  Here, I need to look at it.

 14       A.   Page 2, Number 1.  Could you read that out loud

 15   for us since I don't have a copy of it in front of me?

 16                MR. NEBLETT:  This is my copy here.

 17       Q.   (By Mr. Beckham) In the definitions, TCRI --

 18   no, you or your means, Texas Central Railroad

 19   Infrastructure, agent's partners, employees, affiliates,

 20   representatives or other persons.  So I've been asking

 21   you questions -- you remember earlier when we said TCRI

 22   means TCRI, right?  Do you remember that, sir?

 23       A.   I do.

 24       Q.   Okay.  Now, are you saying that there's -- you

 25   know what a partnership is, right?
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  1       A.   In some forms, yes.

  2       Q.   Okay.

  3       A.   As loose as you and me calling each other

  4   partners --

  5       Q.   Okay.

  6       A.   -- or as formalistic as it could be with a --

  7       Q.   -- a legal --

  8       A.   -- a legal entity.

  9       Q.   And I don't -- I'm not interested in a -- the

 10   marketing term of American and British Airways are

 11   partnering up or Wal-Mart and Texaco gasoline are, you

 12   know, partners.  I -- does TCRI have any legal partners?

 13       A.   I -- it's -- it's unclear to me exactly from a

 14   legal perspective what the -- what the relationships

 15   are.

 16       Q.   Okay.  Well, you know --

 17       A.   We have contracts for -- for what we are

 18   currently in --

 19       Q.   But you know a contract doesn't make somebody a

 20   partner in a legal sense?

 21       A.   That's true.

 22       Q.   That's when you agree to share profits and

 23   losses and --

 24       A.   That's true.

 25       Q.   Okay.  And so there are arms' length contracts
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  1   where TCRI is hiring, in this instance, Virgin Trains to

  2   perform the operational function, true?

  3       A.   True.

  4       Q.   Okay.

  5       A.   And -- and/or because it could still evolve, it

  6   could be a joint venture, for instance.  That's, you

  7   know, it's in the development stage of the project.

  8       Q.   Okay.

  9       A.   So it's --

 10       Q.   But --

 11       A.   -- unclear.

 12       Q.   Texas Central Partners is going to own the

 13   train, right?

 14       A.   What about if it's financed?

 15       Q.   Well, who owns -- I mean, you still own the

 16   house if it's financed.

 17       A.   Well, you could --

 18       Q.   Who's going to own the train, which entity?

 19       A.   TCRR, likely.

 20       Q.   Okay.  TCRR will own the train.  Which entity

 21   will own the real estate?

 22       A.   TCRI.

 23       Q.   TCRI will own the real estate?

 24       A.   Civil Works.  And as to the final form of

 25   between those two companies, to the best of my
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  1   knowledge, and that's the intent.

  2       Q.   Okay.  And -- and who will -- which company

  3   will own the tracks?

  4       A.   TCRI.

  5       Q.   Okay.  So TCRR owns the trains, TCRI owns the

  6   tracks and the dirt, and TCP owns both of those two

  7   companies?

  8       A.   Yes, I believe.

  9       Q.   Okay.

 10       A.   That's the intent.

 11       Q.   And that -- that's the intent.  And -- and the

 12   relationship between the affiliates may change over

 13   time?

 14       A.   I believe that to be true.

 15       Q.   And the current intent is that -- tell me who

 16   Virgin Trains is?

 17       A.   They're a UK-based railroad that operates

 18   trains.

 19       Q.   Okay.  And do they operate trains in the United

 20   States?

 21       A.   They do not.

 22       Q.   Okay.  Who operates Amtrak, for example?

 23       A.   Amtrak.

 24       Q.   Okay.  So they have their own operations

 25   in-house?
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  1       A.   Correct.

  2       Q.   Okay.  And Virgin Trains has substantial

  3   expertise running trains?

  4       A.   They do.

  5       Q.   Do they operate the Eurostar?

  6       A.   I know they do not.

  7       Q.   Is there a high-speed express train operational

  8   in the UK --

  9       A.   There is.

 10       Q.   -- Over 150 miles an hour?

 11       A.   There is.

 12       Q.   What is it called?

 13       A.   HS1.  HS1.

 14       Q.   Okay.  And Virgin Trains operates HS1?

 15       A.   No, they do not.

 16       Q.   Who does?

 17       A.   I don't know.

 18       Q.   Okay.  Does Virgin Trains operate an express

 19   high-speed rail?

 20       A.   How do you define express high-speed rail?

 21       Q.   I've seen -- I'm going to ask you on that one.

 22   I've seen something, I don't know if it's in TxDOT, but

 23   it's over a hundred -- maybe it's some FRA rules, but

 24   over 140 or over 150, there's the highest category which

 25   the Shinkansen would be in.  What is that called?
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  1       A.   Yeah.

  2       Q.   I've forgotten the right name.

  3       A.   You could call that for today high-speed rail.

  4       Q.   Well, they call the Acela high-speed rail, and

  5   we all know that's not true, right?

  6       A.   That's true.  There's a number of definitions,

  7   depends which agency, because TxDOT had different --

  8   different definitions --

  9       Q.   Isn't there one called express high-speed rail

 10   or premium, some adjective before high-speed rail?

 11       A.   There's new -- new acronyms invented every year

 12   for different speed classes.

 13       Q.   Well, what's -- what's the -- what's the name

 14   for the highest class speed?

 15       A.   You can call it high-speed rail.

 16       Q.   Okay.  Does Virgin Trains operate high-speed

 17   rail currently?

 18                MR. NEBLETT:  Objection, form.

 19       A.   They do not operate trains above 150 miles an

 20   hour.

 21       Q.   (By Mr. Beckham) Okay.  But they're going to

 22   learn how to do it by the time you guys get started?

 23                MR. NEBLETT:  Objection, form.

 24       A.   Yes, just like the Taiwanese did.

 25       Q.   (By Mr. Beckham) Okay.  And so the -- and you
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  1   believe that the operational contract was signed by TCRI

  2   with Virgin Trains?

  3       A.   Correct.

  4       Q.   When was that contract signed?

  5       A.   In the last several months.

  6       Q.   When was it negotiated?

  7       A.   Over the last year.

  8       Q.   Okay.

  9       A.   I'm not -- I'm not familiar with the final form

 10   of contract, so I couldn't tell you --

 11       Q.   All right.

 12       A.   -- whether it's executed or intent to execute,

 13   in the final stages, or if, you know, there's a

 14   different alternative being considered.

 15       Q.   Okay.  So there might not be a contract yet?

 16       A.   Oh, no, there is a contract with Virgin

 17   currently.

 18       Q.   Signed?

 19       A.   Yes.

 20       Q.   You're just saying they may be renegotiating or

 21   looking at something different?

 22       A.   Correct.

 23       Q.   Okay.  And earlier -- I'll come back to that.

 24                Do you speak Japanese?

 25       A.   Not much.
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  1       Q.   How much?

  2       A.   Twelve words.

  3       Q.   Oh.  Have you had Japanese training?  Tried to

  4   learn it?

  5       A.   No.

  6       Q.   What is Texas -- Texas Central Rail Holding

  7   LLC?

  8       A.   It's an entity underneath Texas Central

  9   Partners.

 10       Q.   What does it do?

 11       A.   It's an investment company -- a company for

 12   investors.

 13       Q.   Okay.  Does Texas Central intend to put fiber

 14   optic or pipelines or anything else within the condemned

 15   land?

 16       A.   Not outside of what we intend to use for the

 17   railroad, meaning, fiber optic, we could likely use

 18   fiber optic in the operation of the train's

 19   communication system.

 20       Q.   All right.  Would -- would that fiber optic

 21   backbone be available to be leased or bandwidth sold on

 22   that to third parties?

 23       A.   It's too early to tell.

 24       Q.   But that's -- that's been looked at?

 25       A.   It is --
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  1                MR. NEBLETT:  Objection, form.

  2       A.   It is under discussion.

  3       Q.   (By Mr. Beckham) Okay.  How about pipelines?

  4       A.   Not that I'm aware of.

  5       Q.   Okay.  And does Texas Central contend that it

  6   can condemn for a railroad but also get fiber optic for

  7   lines to sell to third parties?

  8                MR. NEBLETT:  I'm going to object to the

  9   question.

 10                MR. BECKHAM:  I bet you are.

 11                MR. NEBLETT:  It asks for a legal

 12   response, and I'm going to instruct the witness not to

 13   answer.

 14                MR. BECKHAM:  Even Brad got the joke on

 15   that one.

 16                MR. NEBLETT:  Yeah, he hasn't been here

 17   for all the fun.

 18       Q.   (By Mr. Beckham) When did -- when did Texas

 19   Central first become an interurban electric railway?

 20                MR. NEBLETT:  Object to the form of the

 21   question, and I'm going to object to the extent that

 22   that seeks a legal answer and I'll instruct the witness

 23   not to respond with any legal response.

 24       Q.   (By Mr. Beckham) Just factually, when does --

 25   when does TCRI contend they became a -- an interurban
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  1   electric railroad?

  2       A.   Consistent with operating a railroad, because

  3   the technology is all electric.

  4       Q.   Well, when?  Was that once you filed the

  5   amended purpose and included that?

  6       A.   Well, yeah, and we've talked about it as part

  7   of operating -- when we thought we operated a railroad,

  8   so it's part that --

  9       Q.   So when --

 10       A.   -- the same thing.

 11       Q.   When?

 12       A.   You can go back on the record and see what I

 13   gave you for that answer.  I forgot.

 14       Q.   I don't think you gave me one.

 15       A.   I thought I did.

 16       Q.   Are you saying it was December 20th of 2012,

 17   the day it was incorporated, or are you saying it was on

 18   January 21st, 2015, when the corporate purpose was

 19   amended --

 20                MR. NEBLETT:  I'm going to object --

 21       Q.   (By Mr. Beckham) -- or some other date?

 22                MR. NEBLETT:  -- to the extent that it

 23   seeks a legal opinion and instruct the witness not to

 24   answer any legal responses.

 25       A.   Yeah, we've talked about this, Mr. Beckham,
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  1   that I didn't -- it's not a specific, in part, in --

  2   our -- my -- our understanding is it's in the collective

  3   of the activities that we take along with the formation

  4   and filing.

  5       Q.   (By Mr. Beckham) Well, if it's a matter of

  6   we've got to -- we've got to undertake these other

  7   activities, then don't you have to do enough of them to

  8   qualify, I mean, or just the first day you do one?

  9       A.   I don't know.

 10       Q.   Okay.  So -- and the corporation doesn't know?

 11                MR. NEBLETT:  Objection, form.

 12       A.   Well, I'd ask you:  Why do you think we would

 13   debate that internally?  Because we're in the -- our

 14   business pursuit is --

 15       Q.   (By Mr. Beckham) Because the future of your

 16   eminent domain power depends on it, that might be a

 17   reason?

 18       A.   If you --

 19       Q.   That's the answer to your question.

 20       A.   If you say so.

 21       Q.   Well, you don't -- Texas Central agrees you

 22   don't get eminent domain just because you claim it,

 23   right?

 24                MR. NEBLETT:  Objection to the extent that

 25   asks for a legal opinion.  Don't respond with a legal
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  1   answer, Mr. McCabe.

  2       A.   Can you repeat the question?

  3       Q.   (By Mr. Beckham) Yeah.  Texas Central does not

  4   contend that they have eminent domain just because they

  5   claim it.

  6                MR. NEBLETT:  Same objection.

  7       Q.   (By Mr. Beckham) Right?  That would be crazy.

  8       A.   Previously when you asked me, I said, in part,

  9   is that we feel like we've met the requirements.

 10       Q.   That's not what I asked you.  Texas Central

 11   does not claim it has eminent domain authority just

 12   because it's claimed that or proclaimed that?

 13       A.   We've --

 14                MR. NEBLETT:  Same objection.

 15       Q.   (By Mr. Beckham) Right?

 16       A.   We've -- that's right, because --

 17       Q.   Okay.

 18       A.   -- we operate a railroad.

 19       Q.   All right.  A railroad that doesn't exist

 20   physically, true?

 21       A.   That's correct.

 22                MR. NEBLETT:  Objection, form.

 23       Q.   (By Mr. Beckham) Well, so I guess what you're

 24   saying is because of the activities of the consultant

 25   prior to 12-20-2012, that Texas Central was an
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  1   interurban electric railway when the body of work was

  2   transferred over December 20th, 2012, true?

  3       A.   True.

  4       Q.   Okay.  Then why didn't Texas Central claim

  5   eminent domain under Section 131 on December 26th, 2012?

  6                MR. NEBLETT:  Objection, form.

  7       A.   I can't speak to that.  I don't know the

  8   answer.

  9       Q.   (By Mr. Beckham) Okay.  So no one at the

 10   corporation knows that?

 11       A.   I don't know that.

 12       Q.   Okay.  Who would know?

 13                MR. NEBLETT:  Objection, form.

 14       A.   I don't know.

 15       Q.   (By Mr. Beckham) All right.  How many

 16   interurban electric railways are in existence in Texas?

 17                MR. NEBLETT:  Objection, form.

 18       A.   I don't know.

 19       Q.   (By Mr. Beckham) Okay.  You're in that business

 20   and you don't know?

 21                MR. NEBLETT:  Objection, form.

 22       A.   I'm in the business of this project.

 23       Q.   (By Mr. Beckham) Well, is there one interurban

 24   electric railway in existence in Texas?

 25       A.   I'm not --
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  1       Q.   Certainly, you would know that, wouldn't you,

  2   sir?

  3                MR. NEBLETT:  Objection, form.  Objection,

  4   it also is outside the scope of the deposition notice.

  5       Q.   (By Mr. Beckham) Go ahead.

  6                MR. NEBLETT:  You can answer.  If you

  7   don't know, say you don't know.

  8       A.   I don't know.

  9       Q.   (By Mr. Beckham) Well, have you checked?

 10       A.   Checked what?

 11       Q.   For the existence of an interurban electric

 12   railway?

 13       A.   Has our -- individually or corporately?  Is it

 14   --

 15       Q.   As a corporation.

 16       A.   Has the company looked into --

 17       Q.   Sure.

 18       A.   -- is there in existence in the state of

 19   Texas -- see if I understand your question correctly --

 20   in the state of Texas, is there --

 21       Q.   It's real simple.  Does TCRI know if there's an

 22   interurban electric railway in existence in the state of

 23   Texas?

 24                MR. NEBLETT:  Objection, it's outside the

 25   scope of the deposition notice.  And if you can answer
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  1   it, Mr. McCabe, answer it --

  2       A.   I don't know.

  3                MR. NEBLETT:  But if you don't know, just

  4   say you don't know.

  5       A.   I don't know.

  6       Q.   (By Mr. Beckham) You're pretty familiar with

  7   the railroad business in Texas, aren't you?

  8       A.   Parts of it.

  9       Q.   Okay.  Have you ever heard of one?

 10       A.   I --

 11       Q.   You personally?

 12       A.   Am I here individually or corporately?

 13       Q.   I'm just asking you a question.  If you want to

 14   say you don't want to answer, then say it.

 15       A.   I don't want to answer.

 16       Q.   Okay.  And why don't you want to answer?

 17       A.   I don't want to answer.

 18       Q.   Okay.  And -- is TCRI claiming to be a railroad

 19   and an interurban electric railway?

 20       A.   It is.

 21       Q.   They're claiming to be both?

 22       A.   It is.

 23       Q.   Okay.  Do you have to be a railroad in order to

 24   be an interurban electric railway?

 25                MR. NEBLETT:  I'm going to object to the
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  1   extent that asks for a legal opinion and ask that you

  2   not give any legal opinions, Mr. McCabe.

  3       A.   I -- yeah.

  4                MR. NEBLETT:  In fact, I'm going to do

  5   more than that.  I think that's a pure legal question.

  6   I'm going to instruct the witness not to answer.

  7                THE WITNESS:  Yeah.

  8                MR. BECKHAM:  Why don't we take a little

  9   break?

 10                MR. NEBLETT:  Okay.

 11                THE VIDEOGRAPHER:  3:25.  We're off the

 12   record.

 13                (Recess.)

 14                (Back on the written record without video

 15   at 3:58 p.m.)

 16                MR. BECKHAM:  We have discussed an

 17   agreement to recess the deposition at 5 and take up our

 18   remaining time at another time and location to be worked

 19   out between counsel.  Mr. MaCabe has a flight.  We have

 20   a flight.  Both of us could take later flights, but

 21   we're trying to work this out; is that right, Counsel?

 22                MR. NEBLETT:  Yeah, that's right.

 23                MR. BECKHAM:  And we have advised you

 24   that -- and I know you don't agree, I just want to say

 25   this so nobody says I didn't say it, that we're going to
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  1   be asking for additional time anyway.  You said at this

  2   point you're not able to agree to that until you talk to

  3   your client, and I trust that you'll talk to your client

  4   and get back to me at a later date on that.

  5                MR. NEBLETT:  That's correct.

  6                MR. BECKHAM:  Okay.  All right.

  7                MR. DOW:  But also in terms of the

  8   unfinished deposition and the transcript for that, are

  9   you guys willing to agree that you're not going to use

 10   that in any pleading, hearing --

 11                MR. BECKHAM:  Well --

 12                MR. DOW:  -- you know, until we get it

 13   finished?

 14                MR. BECKHAM:  Yeah, that's a good --

 15   that's a good question, and that's why -- and we've been

 16   off the record for 15 minutes discussing this.  We said

 17   we could agree to that if you guys would agree that this

 18   is the hearing, this case will have the first injunction

 19   hearing.  And we talked with Brad about letting it --

 20   you know, cooperating on than and scheduling a hearing.

 21   While we don't represent every landowner in the state of

 22   Texas that's in its path, you know, we may effectively

 23   end up being that law firm.  And Brad, as a gentleman

 24   and a scholar, said, hey, you know, with the -- with the

 25   contrary positions, we can't agree to do that.  And we
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  1   said, logically and logistically, it makes the most

  2   sense to plan on that.  But if you guys -- I mean, you

  3   guys have filed cases and given four days' notice before

  4   answer date, when there's no emergency, and so as soon

  5   as you guys go and do that, I promise you I'm going to

  6   use this deposition.  If you want to agree that the

  7   Miles' case has the first injunction hearing, then we

  8   won't use it anywhere.  But as long as -- I mean, Brad

  9   is saying, we're going to find a place that you aren't

 10   and we're going to go proceed against somebody else.

 11                MR. NEBLETT:  No, that's not what he's

 12   saying.

 13                MR. BECKHAM:  Well, that's kind of what

 14   he's saying.  And so, you know, we can't agree.  You

 15   know, y'all can argue that your guy hasn't signed it or

 16   whatever, I mean, you -- you can try to -- try to keep

 17   us from using it, but it would be our intention to use

 18   it in any hearing, anything that you guys institute.

 19                If you guys want to think about our

 20   request to -- just to get the Miles' hearing scheduled.

 21   And we told you off the record we'll give you Miles'

 22   deposition.  Let us know when you want it, if you want

 23   to agree just to tee it up rationally.  I mean, we're

 24   going show up wherever.  I mean, if we don't represent a

 25   guy, we're going to intervene.  I mean, so why are we
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  1   playing cat and mouse running all over the state?  It

  2   just doesn't make any sense, so.

  3                MR. DOW:  No, and I appreciate that.  I

  4   just -- but I do want to make it clear, though,

  5   certainly you guys were free to use the transcript once

  6   we have a finished deposition.  We're not waiving

  7   signature.  We're insisting that the witness have an

  8   opportunity to -- to read and sign.  And so that's why

  9   I'm asking about if we don't -- we're obviously not

 10   going to finish today, and so an unfinished transcript

 11   before the deposition is completed, I'm just -- my

 12   request is that that not be used.

 13                MR. BECKHAM:  You guys are too fine of

 14   lawyers to play games.  You've ordered it on a rush

 15   transcript, so he could -- he could look at it and have

 16   it -- the first part signed real soon.  But if you're

 17   just going to --

 18                MR. DOW:  We'll do -- I'm happy to do

 19   that, Blake, if that will kind of --

 20                MR. BECKHAM:  Okay.

 21                MR. DOW:  -- expedite things.

 22                MR. BECKHAM:  Well, I'm not going to -- if

 23   you guys won't tell us that there's not going to be

 24   another hearing, I can't agree, period.

 25                MR. NEBLETT:  Well, we don't know that.
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  1                MR. BECKHAM:  Okay.

  2                MR. NEBLETT:  I mean, we just can't be

  3   restricted in that way.  We're --

  4                MR. BECKHAM:  Okay.  Well, I can't be

  5   restricted either.

  6                MR. NEBLETT:  We have lots of landowners

  7   who have other lawyers than you all.  And as you know,

  8   we were happy to go to a hearing with you all and it got

  9   postponed.  But we can't -- we can't obligate ourselves

 10   to not go forward on another case that may be ripe to go

 11   forward on.

 12                MR. BECKHAM:  Well, if I -- if I'm not in

 13   that case, then maybe the deposition will get used.  But

 14   I -- I will promise to get it to opposing counsel, you

 15   know, to your opposing counsel.

 16                MR. NEBLETT:  Well, that's okay.

 17                MR. BECKHAM:  I can't be any more -- I'm

 18   working with several other attorneys, as well, so we're

 19   teaming up against you guys.  I just want you to know

 20   that.

 21                MR. NEBLETT:  We figured that out.

 22                MR. ANDERSON:  I can't imagine.

 23                MR. NEBLETT:  We figured that out already.

 24                (Back on the video record.)

 25                THE VIDEOGRAPHER:  4:03, beginning of tape
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  1   Number 5.  We're on the record.

  2       Q.   (By Mr. Beckham) All right.  Did you look at

  3   any documents during the break?

  4       A.   I did not.

  5       Q.   Okay.  Did you talk to anybody about the

  6   deposition other than your attorneys?

  7       A.   No, I did not.

  8       Q.   With respect to TCRI's status as an alleged

  9   interurban electric railway, has TCRI approached any

 10   municipalities about crossing their streets?

 11       A.   Yes, we have.

 12       Q.   Okay.  What municipalities has TCRI approached?

 13                MR. NEBLETT:  Well, objection as that's

 14   beyond the scope of this deposition notice.  Am I

 15   missing something in here, Mr. Beckman?

 16                MR. BECKHAM:  Patrick knows the notice

 17   better than I do.  Are you instructing him not to

 18   answer?

 19                MR. NEBLETT:  I am unless you can

 20   demonstrate to me that I'm missing something.  I don't

 21   think that's within the scope of this deposition notice.

 22                MR. BECKHAM:  Yeah, Number 4, the basis

 23   that you're an electric railway, one of the things they

 24   go to do is contact municipalities.

 25                MR. NEBLETT:  That has nothing to do with
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  1   whether we qualify as an electric railway or not.  I'm

  2   going to instruct the witness not to answer.

  3                MR. BECKHAM:  Well, that's your opinion it

  4   has nothing to do with qualifying, but if you come under

  5   the statute and you're refusing to follow it, you

  6   probably don't get an injunction, because you've got to

  7   have clean hands, so.

  8                MR. NEBLETT:  No, this question inquires

  9   as to whether we are an electric railway or not.

 10                MR. BECKHAM:  Well, are you acting like

 11   one?

 12                MR. NEBLETT:  And so your -- your question

 13   goes beyond that and assumes that we're --

 14                MR. BECKHAM:  Robert, with all due

 15   respect, your statement is -- your witness's statement,

 16   we are all of these things, you have to trust us, and

 17   any time I ask how it became one, you say it's a legal

 18   opinion.

 19                MR. NEBLETT:  Your question doesn't go to

 20   the authority of TCRI or their -- or their capacity as

 21   an electric railway.  That's -- and that's your scope

 22   question.

 23                MR. BECKHAM:  Well, we disagree, but we'll

 24   move on.

 25       Q.   (By Mr. Beckham) Who at -- you told me earlier
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  1   you were not very familiar with the cost estimate by

  2   TxDOT on 18.3 billion?

  3       A.   Correct.

  4       Q.   You have read the TxDOT study, which is

  5   Exhibit 3, haven't you?

  6       A.   Sometime ago I have, yes.

  7       Q.   And you're aware that TxDOT, in conjunction

  8   with Texas Central, estimated the cost of the line at

  9   18.3 billion?

 10       A.   I'm not aware of -- I'm not aware of the --

 11   when you say in conjunction with, I'm not aware of what

 12   all that constitutes.

 13       Q.   Okay.  And then are you aware that TxDOT reads,

 14   "The characteristics utilized in optimized model run" --

 15   and I'm reading it out of Exhibit 3, "were based on

 16   publicized assumptions being used by Texas Central, the

 17   private consortium currently pursuing high-speed rail

 18   between Dallas and Houston, which consisted of the

 19   modifications listed below, it's removal of the stop at

 20   College Station, reducing fare to $108, and increasing

 21   the average travel speed to 160 miles an hour."

 22       A.   And what page is that?

 23       Q.   It's on page 73.

 24                MR. NEBLETT:  Let's use the -- let's use

 25   the court reporter's copy for him to use.  So what
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  1   paragraph were you reading?

  2                MR. MCSHAN:  Page 73.

  3                MR. BECKHAM:  Page 73, the three bullet

  4   points there.

  5                MR. NEBLETT:  All right.

  6       Q.   (By Mr. Beckham) Has TCRI discussed with TxDOT,

  7   the removal of the stop at College Station?

  8       A.   We -- we do not have a removal of a stop at

  9   College Station.

 10       Q.   And I say College Station, we --

 11       A.   Yeah, Grimes County.

 12       Q.   -- mean Grimes County.

 13                Is -- is the current plan to have a stop

 14   in Grimes County?

 15       A.   Yes, it is.

 16       Q.   Where?

 17       A.   In Grimes County.  The draft EIS will reflect

 18   an area of study of the station on the approximately 22

 19   miles to the east and slightly to the south off of 30,

 20   high -- State Highway 30.

 21       Q.   You don't mean that, Interstate 30?

 22       A.   No, not Interstate 30.  It's a state highway.

 23       Q.   I'm sorry.  I misunderstood.  You're speaking

 24   low and I didn't hear you.

 25                So 22 miles to the east of what?
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  1       A.   Bryan-College Station.

  2       Q.   Okay.  And slightly south of Interstate 30?

  3       A.   Not Interstate 30.

  4       Q.   I mean -- sorry, State Highway 30.

  5       A.   State highway.  Slightly north.

  6       Q.   Okay.  Slightly north or slightly south?

  7       A.   Slightly north.

  8       Q.   Okay.  22 miles east of College Station,

  9   slightly north of State Highway 30?

 10       A.   Correct.

 11       Q.   Okay.  My verbal dyslexia is getting worse.

 12                And that is the -- is the real estate

 13   there under contract?

 14       A.   I believe it is.

 15       Q.   Who owns the real estate there?

 16       A.   I'm not sure which entity within our -- within

 17   our umbrella of entities --

 18       Q.   And is --

 19       A.   -- has the ownership.

 20       Q.   -- the plan every train stops there or just

 21   some?

 22       A.   Currently, our modeling is every train stops

 23   there.

 24       Q.   Okay.  And when you say "our modeling," what is

 25   the document that you looked at to understand what your
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  1   modeling is?

  2       A.   So we have a -- an engineering document that

  3   calculates run times and, in part, we had those

  4   simulations, if you will, of run time.

  5                (Cell phone buzzing.)  My apologies, I'm

  6   going to turn this off.  I may need to take a break.  I

  7   have a kid emergency.

  8       Q.   I know.  Go ahead and do it.  That's fine.

  9       A.   So there's --

 10       Q.   You want to do it now?

 11       A.   I'll get him in just a minute.

 12                There's a -- we did engineering

 13   simulations on what run times are, power consumption,

 14   things along that -- that line.  And -- and then all of

 15   those simulations had the service, which is half-hourly

 16   service in the initial operations, from approximately

 17   5:30 in the morning to 11:30 at night, all trains being

 18   off at 11:30 at night, with all trains stopping in

 19   Grimes County.

 20       Q.   And with the stop, what do you believe the --

 21   the time the train's in transit from Dallas to Houston?

 22       A.   Less than 90 minutes.

 23       Q.   How much less than 90 minutes?

 24       A.   Well, it will ultimately depend on the exact

 25   alignment that the FRA will release here later in the
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  1   year, but it's close to 90 minutes.  So whether the

  2   train is modeled to take 82 or 84 minutes or 87 minutes,

  3   we've -- we will likely, at this juncture, a decision

  4   was made that we would run the train so that, whether it

  5   stops or doesn't stop, it's a 90-minute run from Dallas

  6   to Houston.

  7       Q.   In the -- you were telling us earlier about

  8   some of the activity, the factual activities that TCRI

  9   has performed in order to acquire eminent domain, and

 10   one of those was working with the FRA on safety issues?

 11       A.   Uh-huh.

 12       Q.   Answer verbally, please.

 13       A.   Yes.

 14       Q.   Does that also involve the safety at the

 15   station as far as screening passengers, those types of

 16   things?

 17       A.   It does.

 18       Q.   Okay.  And what agency will dictate what has to

 19   happen to get on the train as far as security?

 20       A.   Well, that's something into the future.

 21   Currently, we -- our approach is that we will comply and

 22   it's under the Federal Railroad Administration and we

 23   are in discussion with Homeland Security.

 24       Q.   Okay.  So there will be some type of safety

 25   screening prior to boarding the train?
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  1       A.   We'll comply with all the regulations.  So what

  2   the regulations may look like in five, six, seven, eight

  3   years from now, I know that our intent is we must comply

  4   in order to operate the train, and so we would -- we

  5   would comply.  But to say that there's going to be

  6   screening today when there's not screening, as well as

  7   we've not completed the dialogue with the Railroad

  8   Administration-Homeland Security on that aspect of the

  9   railroad, I -- I don't --

 10       Q.   Who is the TCRI personnel that's dealing with

 11   Homeland Security?

 12       A.   The former inspector general of Amtrak, Fred

 13   Weiderhold.

 14       Q.   Okay.  And so does -- does Homeland Security

 15   have the final say or -- or FRA on what boarding type

 16   safety issues are going to be?

 17       A.   The FRA.

 18       Q.   Okay.  And so --

 19       A.   At this juncture.

 20       Q.   Homeland Security has input, FRA has the final

 21   say?

 22       A.   I believe that to be correct.

 23       Q.   All right.  And the -- the -- the currently

 24   planned train will not connect anywhere with Amtrak,

 25   true?
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  1       A.   It will not share a track with Amtrak.

  2       Q.   Let me see if you can answer my question.

  3       A.   What do you mean by connect?

  4       Q.   What do you mean -- what does connect mean to

  5   you?

  6       A.   Across a platform.

  7       Q.   Cross a platform?

  8       A.   Across a platform, correct.

  9       Q.   Okay.  All right.  So under your definition of

 10   connect -- under TCRI's definition of connect, the

 11   planned high-speed rail will not connect with Amtrak?

 12                MR. NEBLETT:  I'm going to object to the

 13   question as being beyond the scope of this deposition

 14   and instruct the witness not to answer.

 15                MR. BECKHAM:  Wow.

 16                MR. NEBLETT:  Doesn't have anything to do

 17   with surveying on Mr. Miles' property.  And it's not

 18   within this deposition notice.

 19                MR. BECKHAM:  I think -- don't we have

 20   something about the routes in there?

 21                MR. MCSHAN:  We have preferred route.

 22       Q.   (By Mr. Beckham) Under the preferred route,

 23   there's not going to be any connection with Amtrak; is

 24   that right?

 25                MR. NEBLETT:  I'm going to object any
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  1   testimony that relates to Amtrak as being outside the

  2   scope of this deposition notice.

  3                MR. BECKHAM:  It's the preferred route.

  4                MR. NEBLETT:  We objected to the testimony

  5   about the preferred route.

  6                MR. BECKHAM:  What was the basis of the

  7   objection on preferred route?

  8                MR. NEBLETT:  Well, we put it in our

  9   objections, so if you read our objections, you would

 10   see.

 11       Q.   (By Mr. Beckham) Why -- how has Mr. Miles --

 12                MR. BECKHAM:  Okay.  I'm going to go

 13   prepare -- is it okay if I just like use the Treaty Oak

 14   Room?

 15                MR. NEBLETT:  That's fine.

 16                MR. BECKHAM:  Is that okay with you?

 17                Yeah, can we -- you want -- this would be

 18   a good time to take a break and do his call?

 19                MR. NEBLETT:  Sure.

 20                THE VIDEOGRAPHER:  4:15, we're off the

 21   record.

 22                (Recess.)

 23                THE VIDEOGRAPHER:  4:17.  We're on the

 24   record.

 25                (By agreement, Mr. Beckham exited the depo
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  1   and Mr. McShan continues the examination.)

  2                         EXAMINATION

  3   BY MR. MCSHAN:

  4       Q.   I wanted to back up to something you said, I

  5   think the first 30 minutes we were here, you said you

  6   had talked to someone at the Surface Transportation

  7   Board, you personally?

  8       A.   I have.

  9       Q.   In your capacity as vice president of TCRI?

 10       A.   I have.

 11       Q.   Who did you talk to?

 12       A.   Vickie Rutson.

 13       Q.   Who's she?

 14       A.   She's in the Office of Environmental Analysis.

 15       Q.   And what did y'all talk about?

 16                MR. NEBLETT:  I'm going to object to that

 17   line of questioning as being beyond the scope of this

 18   deposition notice and instruct the witness not to

 19   answer.

 20       Q.   (By Mr. McShan) Do you know if anyone else in

 21   TCRI has talked to anyone at the STB?

 22                MR. NEBLETT:  I have the same objection.

 23       A.   Yes.

 24                MR. NEBLETT:  I'm instructing you not to

 25   answer.  I guess I should have said, same objection,
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  1   same instruction.

  2                THE WITNESS:  I took the objection and not

  3   the instruction.

  4       Q.   (By Mr. McShan) What number is that, the TxDOT

  5   report?

  6                MR. DOW:  3.

  7       A.   That's 3?  Not a sticker on it.

  8       Q.   (By Mr. McShan) Okay.  You've got it there.

  9       A.   On this copy anyway.

 10       Q.   You've got it there.  He asked you a second ago

 11   and you confirmed that TCR does intend to have a stop in

 12   Brazos Valley?

 13       A.   That's correct.

 14       Q.   Are you aware that the Brazos Valley County

 15   county governance voted against having it there?

 16       A.   I am.

 17       Q.   Are you aware that the Texas A&M student senate

 18   and voted against having a stop there?

 19       A.   I am.

 20       Q.   Has that impacted TCRI's plan with respect to

 21   putting a stop there?

 22       A.   It has not.

 23       Q.   If you will look on page 71 of this report,

 24   please.  A minute ago, Blake referred you to page 73.

 25   And page 73 is the page where it says that TxDOT had run
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  1   the model based on assumptions, one of them being remove

  2   the station stop at College Station.  Do you see that?

  3       A.   I do.

  4       Q.   And then on page 74, there's a chart there that

  5   shows the results of running the model with the

  6   assumptions in there.  Do you see that on the right

  7   side, page 74?

  8       A.   I do.

  9       Q.   Okay.  And then for the capital cost, you'll

 10   see the 16.8 billion, and that is with the removed

 11   station stop at College Station.  Do you understand

 12   that?

 13       A.   Insofar as it's TxDOT's assumptions --

 14       Q.   Right, but --

 15       A.   -- sure.

 16       Q.   Okay.  Now, let's flip back to page 71.  This

 17   is the model that was run without the assumptions.  And

 18   for Dallas to Houston, it says upfront capital cost of

 19   18.3 billion.  I guess my question is:  I don't

 20   understand or do you understand, in your capacity as a

 21   vice president of TCRI, why the cost would go down -- or

 22   go up 1.5 million?  Is the -- 1.5 billion, is the stop,

 23   is it going to cost 1.5 billion to put that stop in

 24   there?

 25       A.   I don't believe so.  Again, this -- this is a
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  1   TxDOT work product that we may or may not agree with

  2   their assumptions and/or calculations in.

  3       Q.   Do you agree with the assumptions and

  4   calculations that were in the feasibility study that you

  5   looked at as part of your factual background review to

  6   prepare for this deposition by the Louis Berger Group?

  7       A.   I do.

  8       Q.   Do you -- are you aware that TxDOT licensed the

  9   use of its software to the Louis Berger Group to run its

 10   models?

 11       A.   I am.

 12       Q.   So in February of 2013, the Louis Berger Group

 13   ran its models using the same software that TxDOT used

 14   in December of 2013; is that correct?

 15       A.   Insofar as I know.  I'll take your word at it.

 16   In addition, there's the assumptions.  And I don't know

 17   what all the assumptions were or were not used by our

 18   own ridership, because and I don't have that level of

 19   knowledge.  And I certainly don't know the assumptions

 20   for data input into the model, because it does have a

 21   number of inputs, as -- as I've heard.  I'm not fluent

 22   in ridership modeling.

 23       Q.   Well, would you agree with me that if you

 24   removed the station stop at College Station, that the

 25   cost is going to go down?
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  1       A.   Capital cost, correct.

  2       Q.   And that ridership is going to go up?

  3       A.   No.  I don't agree.

  4       Q.   So if you'll look on page 73, below the three

  5   bullet points, it says, "The above-listed modifications

  6   results in a forecasted ridership that more than doubled

  7   from the original model, increasing from 3.8 million to

  8   7.8 million annual riders."  Do you know why that would

  9   be the case?

 10       A.   I don't.

 11       Q.   Do you question the accuracy of the upfront

 12   capital cost estimated by TxDOT in this report?

 13                MR. NEBLETT:  Objection, form.

 14       A.   I do.

 15       Q.   (By Mr. McShan) On what basis?

 16       A.   On the basis I don't know how it's put

 17   together.

 18       Q.   Well, it was put together using the same

 19   software that TCRI's consultant, Louis Berger Group

 20   used, was it not?

 21       A.   We've talked about the differences in having a

 22   model and putting data inputs into the model with regard

 23   to the assumptions.  I don't have knowledge of -- of

 24   TxDOT's use of the model.  And quite frankly, I don't

 25   have a comprehensive understanding of our use of the
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  1   model with regard to the assumptions and the inputs.

  2       Q.   Did TCRI or anyone at TCRI ever have any

  3   communications or discussions with TxDOT regarding the

  4   publication of this report?

  5       A.   Can you restate -- could you say that again?

  6       Q.   Well, you said earlier that you had reviewed

  7   the 2013 feasibility study, correct?

  8       A.   Correct.

  9       Q.   Which contains cost estimates and ridership

 10   projections.

 11       A.   Correct.

 12       Q.   Do you understand that that feasibility study

 13   has not been released in its entirety --

 14       A.   Correct.

 15       Q.   -- to the public?  This study here, the TxDOT

 16   study, contains ridership projections, capital cost

 17   estimates, and it has been released to the public.  My

 18   question is:  Did you have any -- you or anyone at TCRI

 19   have any discussions with TxDOT about whether or not

 20   they would publish this report?  Did you authorize them

 21   to publish this report?

 22       A.   No.

 23                MR. NEBLETT:  Objection, form.

 24       A.   No.

 25                MR. MCSHAN:  Do you guys know what exhibit
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  1   we're on?  10, does that sound right?

  2                (Exhibit 10 marked for identification.)

  3       Q.   (By Mr. McShan) Mr. MaCabe, this is the -- this

  4   is TCRI's amended answer and counterclaim filed in this

  5   case.  Have you reviewed this document, I assume?

  6       A.   I have.

  7       Q.   When did you last review it?

  8       A.   In the last week.

  9       Q.   The Statement of Facts begin on page 4.  I'd

 10   like you to look at page 5, please, sir.  You'll see in

 11   Paragraph 23, it says, "Due to the lineal and

 12   interrelated nature of the project, TCRI's failure to

 13   legally identify and finalize the route on the property

 14   places the ultimate design and acquisition of the

 15   project in jeopardy."  What is your understanding of the

 16   meaning of the word "acquisition" there?

 17       A.   In furtherance of the project.  And what I mean

 18   by that is, in -- when our people are going to go onto

 19   the property and look at the physical features, that if

 20   there is a feature there that would be negative -- have

 21   a negative impact on the train, let's just say a cave,

 22   that it has an impact on the -- on the line for several

 23   miles on each side of that, that structure.  So we would

 24   need to then reexamine the -- that proposed alignment

 25   and make changes to that alignment, which also changes
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  1   the area of study, which then also would change the

  2   areas for access as well as in the future with regard to

  3   providing offers to landowners for purchase of their

  4   property.

  5       Q.   Okay.  Thanks for that.

  6                My question is:  How does the failure to

  7   get on to Miles' property place the project in jeopardy?

  8       A.   Without a doubt it places it into -- into

  9   jeopardy.

 10       Q.   How so?

 11       A.   We've completed our desktop studies, and we're

 12   now at a point to be out in the field, both on the

 13   boundary surveys to identify property and identify those

 14   structures or presence-absence of structure, as well as

 15   set boundary markers, as well as to meet the

 16   requirements of both the National Environmental

 17   Protection Act, Environmental Impact Statement work, for

 18   cultural, historical, archeological needs, the

 19   presence-absence of certain fauna, habitat, animals, as

 20   well as for the core with regard to the -- more specific

 21   to the core with regard to floodplains and/or wetlands,

 22   presence-absence of wetlands.  So it is of a critical

 23   nature now that we've completed the desktop study and

 24   have started this field work.

 25       Q.   Why -- I guess my question is:  Do you mean
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  1   it's in jep -- ultimate jeopardy of not being able to

  2   finish the project at all or just not being able to

  3   finish the project and -- or begin construction now?

  4       A.   It may place the entire project at risk.

  5       Q.   And that's what I want to know why?

  6       A.   And it could place the project at risk because

  7   we have a number of agencies that, under a work plan,

  8   that have -- we have hundreds of consultants working to

  9   do a work plan to complete this work, which is required

 10   of us under the regulatory initiatives.  And to not

 11   maintain schedule --

 12       Q.   Whose schedule?

 13       A.   The FRA's approved -- it's on what's called the

 14   dashboard.  So they have the agreement and cooperation

 15   with a number of the U.S. Corps of Engineers, Army Corps

 16   of Engineers and the Federal Railroad Administration,

 17   and then the other agencies that would provide comment

 18   on the EIS, that there is a schedule and resource

 19   allocation.  And by not getting on someone's property at

 20   this juncture, and a delay -- a delay of unknown time

 21   has -- could have significant consequences.  For

 22   instance, how to restart the project, if you will, of

 23   getting all of these agencies back resourced and working

 24   on our project is one.

 25       Q.   Well, what's the -- what's the deadline?
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  1   What's the deadline for you getting onto Mr. Miles'

  2   property to survey, that if you don't get on by that

  3   date, then it's going to kill the project because of the

  4   reasons you just said?

  5                MR. NEBLETT:  Objection, form.

  6       A.   There's an immediate need to get onto his

  7   property --

  8       Q.   (By Mr. McShan) How --

  9       A.   -- and all the other properties.

 10       Q.   How immediate?

 11       A.   I don't understand your question.  Are you

 12   asking is it today immediate?

 13       Q.   Yes.

 14       A.   Yes, it's today immediate.  We have people out

 15   in the field this week, last week and a week before

 16   doing work.

 17       Q.   Is there a deadline that has been established

 18   by the FRA that is tied to this survey process which you

 19   have to meet or you're going to lose those resources?

 20       A.   We -- yes, we have --

 21       Q.   What is that date?

 22       A.   We have a draft EIS publishing date.

 23       Q.   What is that date?

 24       A.   This fall, in October.

 25       Q.   October what?
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  1       A.   I don't recall if it's October 9th or November

  2   3rd.  But you back up from that because these activities

  3   need be completed in order for the work to be analyzed

  4   and written up and documented and then published in the

  5   draft EIS.

  6       Q.   By what date?

  7       A.   Well, I don't know specifically within 24 hours

  8   what the date is.  We have people in the field today, so

  9   every day of delay costs us money and puts the project

 10   at risk.

 11       Q.   So it's June 23rd.  Would you say you are not

 12   allowed on to Miles' property by August 1st, would that

 13   jeopardize the ultimate -- your ultimate ability to

 14   build this project?

 15       A.   It might --

 16                MR. NEBLETT:  Objection, form.

 17       A.   It might.  I can't disprove a negative.  You

 18   don't know what you're going to find until you go out

 19   there, and that's the point why you got to get out on

 20   the property at this point.

 21       Q.   (By Mr. McShan) But you, sitting here today,

 22   can't give me a date certain that you need -- that TCRI

 23   needs to be -- needs to have access to Miles' property,

 24   and if they don't have it by that date, it will place

 25   the ultimate project in jeopardy?
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  1       A.   I answered it.  I can't prove -- disprove a

  2   negative.

  3       Q.   And so --

  4       A.   So it's immediate.  It's ongoing.  Every day

  5   there's a risk factor associated with not getting on the

  6   property.

  7       Q.   And you told me already that that risk factor

  8   is tied, at least in part, to a schedule that has been

  9   set by the FRA?

 10       A.   And the U.S. Army Corps of Engineers, correct.

 11       Q.   And that is related to being able to get on the

 12   property, to take a survey, to finish the -- all the

 13   things that you said that lead up to the draft EIS?

 14       A.   That's correct, as well as the -- what's called

 15   a 404, which is a Corps document, permit application

 16   related to wetlands.

 17       Q.   I want you to assume with me for -- for a

 18   moment that you're not allowed on any property from now

 19   until, let's say, September, a month before this October

 20   deadline, so you can't get any of these things done that

 21   you just told me about.  At that point, what would

 22   happen?  What would happen that would place the project

 23   in jeopardy?

 24                MR. NEBLETT:  Objection, form.

 25       A.   That's real simple.  There would be no draft
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  1   EIS published in October.  It would be a failure of us

  2   to meet our business objectives.  You fail to execute on

  3   a plan, it puts at risk the project funding, politics,

  4   administration change.

  5       Q.   (By Mr. McShan) Okay.  I'll get to that.  I'm

  6   just -- right now I'm just talking about the FRA.

  7       A.   Well, all of that is relevant.

  8       Q.   So the Federal Railroad Administration in

  9   conjunction with TxDOT has agreed to do the

 10   environmental survey, the draft EIS, correct?

 11       A.   Correct.

 12       Q.   And if that is not done by October, does the

 13   Federal Railroad Administration say, well, y'all didn't

 14   get it done by October, so we're out now?

 15                MR. NEBLETT:  Objection, form.

 16       A.   I can't speculate.  That sounds like that's a

 17   hypothetical.

 18       Q.   (By Mr. McShan) It is a hypothetical.

 19       A.   Well, I don't want to answer the hypothetical.

 20       Q.   Well, you say here that the failure to legally

 21   identify and finalize the route places the ultimate

 22   design and acquisition of the property -- project in

 23   jeopardy.  That's in the statement of facts --

 24       A.   Correct.

 25       Q.   -- which you swore to.
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  1       A.   That's fine.  I did.

  2       Q.   And so I'm trying to find out why that is the

  3   case.

  4       A.   I thought I've explained it.

  5       Q.   You explained that you needed to have this done

  6   by October.  And now I'm asking you:  What would happen

  7   in October that would put or place the project in

  8   jeopardy?

  9       A.   I disagree.  I didn't say I need it done in

 10   October.  You posed the question to me that if it wasn't

 11   done in October, and I said -- and there's --

 12       Q.   Fair enough.  You're right.

 13       A.   There would be no way to publish a draft in

 14   October.

 15       Q.   Fair enough.  Bad question.

 16       A.   Okay.

 17       Q.   I want you to assume for me that the draft EIS

 18   for whatever reason cannot be published in October.  How

 19   would that place the project in jeopardy?  What would

 20   happen at that point?

 21       A.   There are -- it is not fully known what happens

 22   at that point.  And some -- and what I mean by that is I

 23   -- I don't control FRA resources and schedule, Number 1.

 24   2 is with regard to meeting our business objectives, we

 25   have commitments that we make with regard to pursuing
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  1   our business objectives, and it's detrimental to -- for

  2   the pursuit of our business objectives.  So when you

  3   don't execute, how do you calculate that?  What do

  4   you -- what do you -- it could be extremely significant.

  5       Q.   Well, you understand here in this -- in this

  6   case, TCRI is requesting a temporary injunction?

  7       A.   Correct.

  8       Q.   Which is temporary relief that is more

  9   immediate in nature than a full-blown lawsuit that would

 10   go to trial 12 months from now in a permanent

 11   injunction.  You understand that, they're asking for

 12   temporary injunction now?

 13       A.   I do.

 14       Q.   And one of the reasons is, is what you've said

 15   here, is it's putting the project in jeopardy?

 16       A.   Correct.

 17       Q.   And then you just said just a second ago that

 18   you don't -- you don't exactly know what would happen if

 19   it didn't get published in October?

 20       A.   No, I said you can't calculate all of the

 21   different risks that might be out into the future with

 22   regard to a delay in the project.  We have a number of

 23   agencies that have agreed and resourced for the last

 24   couple of years on a schedule.  We are now at that point

 25   of moving from desktop to the field, and we've been out



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 222

DepoTexas, Inc.

  1   in field.

  2       Q.   I understand.

  3       A.   We're trying to bring that to a close.  And

  4   these are requirements placed on us by the Federal

  5   Railroad Administration, the National Environmental

  6   Protection Act, the U.S. Army Corps of Engineers, the

  7   Clean Water Act, and then under that Section 404.  And

  8   so there are these requirements, and it's in pursuit of

  9   this -- these approvals that we are here today trying to

 10   get on people's land.  And in fact, we've contacted back

 11   in November, I believe, was Miles' first contact for

 12   access on their land.  So it was this --

 13       Q.   I understand that.

 14       A.   -- there was critical nature, you know, in the

 15   spring, and as every day goes by, I can't calculate what

 16   the exact damages are until it's actually happened.

 17       Q.   I'm not asking you to calculate damages.  I

 18   understand that your claim is that you need on the

 19   property and it's critical.  I'm trying to find out the

 20   reasons it is critical and the reason it would put the

 21   project in jeopardy, and you've given me one --

 22       A.   Okay.

 23       Q.   -- that you have to get on the property in

 24   order to get the draft EIS out by October, which that

 25   relates to the FRA?
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  1       A.   Right.

  2       Q.   Does any of this -- does the ability not to get

  3   on or the failure of Miles to allow you on the property

  4   and it placing it in jeopardy, does that have anything

  5   to do with your financing, is that tied in your

  6   financing in any way?

  7       A.   It could possibly.

  8       Q.   How so?

  9       A.   That at a later date and you get onto Miles'

 10   after you're further -- you're -- you're in furtherance

 11   of the -- of the track alignment, for instance, and the

 12   geometry, and as a result of what you find on the Miles'

 13   property, you wind up having to move the alignment a

 14   thousand feet.  And a thousand feet at that point where

 15   you move it would have an impact for, you know, a

 16   hundred thousand feet, so for 10 miles up and down the

 17   line.  And so then you're -- you're outside your study

 18   area and you would have to respool up and go back

 19   through a draft EIS.  So you might cause a delay of six

 20   months to a year.  It's not -- it's unknown.  So, again,

 21   to get the number of agencies back on board, it's taken

 22   us over three years of working with TxDOT and the FRA of

 23   -- and the other agencies that provide comment in order

 24   to be at a point with the resources available to us in

 25   furtherance of the project.
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  1       Q.   If the draft EIS is not published in October of

  2   2010, are you going to lose financing from your

  3   investors?

  4                MR. NEBLETT:  Objection, form.  I'm going

  5   to object to the extent that it inquires into the

  6   Categories 32, 33 and 34, I'm going to object, because

  7   we're not producing him for that purpose.  I'll let him

  8   speak to some limited aspect to that with regard to --

  9   to the harm that might --

 10                MR. MCSHAN:  Right.

 11       Q.   (By Mr. McShan) I'm just talking about

 12   jeopardy, putting the project in jeopardy, and I assume

 13   that part of that is, is that, you know, whatever money

 14   or promises you have from investors or think that you

 15   may have, obviously those wouldn't be around 10 years

 16   from now.  There's an immediate for this.  Okay.  And so

 17   what I'm trying to figure out is right now is the

 18   project in jeopardy.  Is -- is the publication of the

 19   draft EIS, if that doesn't happen in October, are you

 20   going to lose any financing that you have in place right

 21   now?

 22                MR. NEBLETT:  Objection, form.

 23       A.   I don't have specific knowledge of what

 24   investor may or may not do with regard to our lack of

 25   executing to a plan and/or failure to meet a plan.  I
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  1   would imagine it's a net negative view on it.  But I

  2   can't -- I can't speculate as to what an investor will

  3   or won't do.  Investors typically, in my experience,

  4   invest when you can show a track record of -- of

  5   performing on a schedule.  And since this schedule was

  6   agreed to by a multi -- multi-agency review process and

  7   acceptance of that schedule and staffing to it, I think

  8   they'd find that -- and I'll speculate on this part of

  9   it, that they take a very dim view at our -- at our lack

 10   of executing to a schedule.

 11       Q.   (By Mr. McShan) Is it fair to say that, if you

 12   are not allowed access to survey Mr. Miles' property in

 13   the very near future, that it may result in you losing

 14   financing that you need for the project?

 15                MR. NEBLETT:  I'm going to object as to

 16   form, and I'm going to instruct the witness not to

 17   answer with regard to specifics on financing because

 18   we're not producing you as a witness to speak on

 19   financing.

 20       A.   Okay.

 21       Q.   (By Mr. McShan) I'm not asking about the

 22   sources of it.  I'm not asking if it's private.  I'm not

 23   asking anything like that.  I'm just asking if from the

 24   placing the project in jeopardy standpoint, that if

 25   you're not allowed on Miles' property, which is what
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  1   you're asking to do in this lawsuit, if you're going

  2   to -- that that was going cause you to lose money that

  3   you've been promised for the project, which would place

  4   it in jeopardy.

  5                MR. NEBLETT:  Same objection.

  6       A.   That's a hypothetical.  I could give you an

  7   answer that I'm comfortable with, with regard to it's a

  8   rock in the water.  And you throw a rock in the water

  9   and it creates ripples, and how big and how far they

 10   travel and what -- what boat it swamps along the way,

 11   is -- is unknown other than you know that you're causing

 12   a negative impact to the project.

 13       Q.   (By Mr. McShan) But it's unknown?

 14                MR. NEBLETT:  Objection, form.

 15       A.   It's known that it's a negative impact.

 16                MR. MCSHAN:  It's 4:45.  I think we need

 17   to pack up if I'm going get to this flight.

 18                MR. NEBLETT:  All right.

 19                THE VIDEOGRAPHER:  4:44.  We're off the

 20   record.  End of Tape 5.

 21

 22

 23

 24

 25
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 22   correct, except as noted above.

 23

 24                                  __________________

 25                                  SHAUN McCABE
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  1   THE STATE OF _________________)
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  3

  4            Before me,_______________________, on this day

  5   personally appeared SHAUN McCABE, known to me (or proved

  6   to me under oath or through____________________

  7   (description of identity card or other document) to be

  8   the person whose name is subscribed to the foregoing

  9   instrument and acknowledged to me that they executed the
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 11   expressed.

 12            Given under my hand and seal of office
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  2   JAMES FREDERICK MILES,        ) IN THE DISTRICT COURT OF
                                )
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 11       I, Chris Carpenter, Certified Shorthand Reporter in

 12   and for the State of Texas, hereby certify to the

 13   following:

 14       That the witness, SHAUN McCABE, was duly sworn by

 15   the officer and that the transcript of the oral

 16   deposition is a true record of the testimony given by

 17   the witness;

 18       That the deposition transcript was submitted on the

 19   _______day of _________, 2016, to the witness or to the

 20   attorney for the witness for examination, signature and

 21   return to Depo Texas, 1016 La Posada, Suite 294, Austin,

 22   TX  78752, by __________________________, 2016;

 23       That the amount of time used by each party at the

 24   deposition is as follows:

 25       Mr. Beckham:  3 hours, 39 minutes



Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 230

DepoTexas, Inc.
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  2       That pursuant to information given to the

  3   deposition officer at the time said testimony was taken,

  4   the following includes counsel for all parties of

  5   record:

  6   FOR THE PLAINTIFF:

  7          Blake L. Beckham
         M. Patrick McShan

  8          THE BECKHAM GROUP, P.C.
         3400 Carlisle, Suite 550

  9          Dallas, TX  75204
         (214) 965-9300

 10          blake@beckham-group.com
         patrick@beckham-group.com

 11
  FOR THE DEFENDANT:

 12
         Robert B. Neblett III

 13          Matthew Dow
         Brad Anderson

 14          JACKSON WALKER, LLP
         100 Congress Ave., Suite 1100

 15          Austin, TX  78701
         (512) 236-2000

 16          rneblett@jw.com
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 17          banderson@jw.com

 18       I further certify that I am neither counsel for,

 19   related to, nor employed by any of the parties or
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 21   taken, and further that I am not financially or

 22   otherwise interested in the outcome of the action.
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 24   203 of TRCP will be certified to after they have
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  2
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                        Chris Carpenter, Texas CSR 1151

  4                         Expiration Date:  12/31/2016
                        DepoTexas-Firm Registration No. 17

  5                         1016 La Posada, Suite 294
                        Austin, TX  78752

  6                         (512) 465-9100
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  1          FURTHER CERTIFICATION UNDER RULE 203 TRCP

  2            The original deposition of SHAUN McCABE was/was

  3   not returned to the deposition officer on

  4   ___________________________________.

  5            If returned, the original deposition was

  6   delivered to Blake Beckham, Custodial Attorney.

  7            That $____________is the deposition officer's

  8   charges to the Plaintiff for preparing the original

  9   deposition transcript and any copies of exhibits;

 10            That the deposition was delivered in accordance

 11   with Rule 203.3, and that a copy of this certificate was

 12   served on all parties shown herein and filed with the

 13   Clerk.

 14            Certified to me this the _______________ day of

 15   __________________________, 2016.

 16
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 1              THE VIDEOGRAPHER:  Today's date is


 2 Thursday, June 23rd, 2016.  The approximate time is


 3 10:11 a.m.  Beginning tape Number 1.  We're on the


 4 record.


 5                  SHAUN EDWARD MCCABE,


 6 having been first duly sworn to testify the truth, the


 7 whole truth, and nothing but the truth, testified as


 8 follows:


 9                       EXAMINATION


10 BY MR. BECKHAM:


11     Q.   Please state your full legal name for the


12 record.


13     A.   Shaun Edward McCabe.


14     Q.   Mr. McCabe, where did you grow up?


15     A.   Dallas, Texas.


16     Q.   Where did you go to high school?


17     A.   Highland Park High School.


18     Q.   Okay.  I went to Saint Mark's.


19              When did you graduate?


20     A.   1979.


21     Q.   All right.  Well, I know a bunch of your


22 buddies.  That's when I -- I was about a year behind


23 you.  Where did you go to college?


24     A.   University of Texas.


25     Q.   And then what did you do after college?
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 1     A.   I was in the Navy --


 2     Q.   Okay.


 3     A.   -- for six years.


 4     Q.   What did you do in the Navy?


 5     A.   Nuclear operations, submarine.


 6     Q.   And then where did you go?


 7     A.   Well, I came back to Dallas, went to school,


 8 back to school out of UTD.


 9     Q.   For?


10     A.   Bachelor of science in business administration.


11     Q.   All right.  Then what did you do?


12     A.   Went back to work in commercial nuclear power


13 doing startup and test, places like Comanche Beach,


14 South Texas, and Westinghouse.


15     Q.   Have you been inside the nuclear reactor at


16 Comanche Peak?


17     A.   I have.


18     Q.   I have too.  Not many people have done it.


19 We're a small club.  I worked at Worsham Forsythe, which


20 was the attorneys for Dallas Power and Light, Texas


21 Power and Light, T.U. Electric, so I've spent months at


22 Comanche Peak on regulatory stuff.  You were probably --


23 we were probably out there the same day.


24     A.   Probably.


25     Q.   Did you eat that barbecue plate for lunch in
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 1 Granbury?


 2     A.   Absolutely.


 3     Q.   That was the only place there was for lunch.


 4     A.   That's right.


 5     Q.   As I remember, they delivered out there all the


 6 time.


 7              So what firm were you with when you were


 8 working at Comanche Peak?


 9     A.   I think, if I recall correctly, I was -- it


10 might have been through a technical services group, like


11 a body shop, some technical.


12     Q.   Contractor to T.U. Electric or --


13     A.   A contractor, correct.


14     Q.   Texas -- I guess, at that time, Texas Power and


15 Light, I can't remember who --


16     A.   Yeah.


17     Q.   -- which one owned it.


18              So are you a licensed engineer?


19     A.   No, I'm not.


20     Q.   Okay.  So your undergrad, remind me, was in


21 what?


22     A.   In business.


23     Q.   Business.  Your master's was in?


24     A.   I don't have a master's.


25     Q.   Oh, when you went back to school you said?
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 1     A.   In business administration, finance.


 2     Q.   Did you go back and pursue a master's degree?


 3     A.   No, I did not finish college, and I went into


 4 the Navy's --


 5     Q.   I see.


 6     A.   -- nuclear power program, which was two years


 7 of additional schooling in just the area of reactor


 8 operations.


 9     Q.   Were you having too much fun in college?


10     A.   No.  I was broke.


11     Q.   Okay.  Well, sometimes you can have fun when


12 you're broke.


13     A.   Absolutely.


14     Q.   Yeah.  Okay.  So partial college, Navy, came


15 back and got your undergrad degree?


16     A.   Correct.


17     Q.   Okay.  Have you ever pursued a graduate degree?


18     A.   Yes, I have.


19     Q.   In?


20     A.   Law.


21     Q.   When?


22     A.   1994, I believe.


23     Q.   Okay.  And did you complete that?


24     A.   I did.


25     Q.   Okay.  And where did you go to law school?
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 1     A.   Case Western Reserve.


 2     Q.   Okay.  And so that was after you were working


 3 at Comanche Peak and at the body shop?


 4     A.   That's correct.


 5     Q.   Okay.  And so you graduated from law school and


 6 then what did you do after that?


 7     A.   I worked for a short period at a law firm.


 8     Q.   Which one?


 9     A.   Patterson & Lamberty.


10     Q.   Okay.  And then what --


11     A.   In Dallas.


12     Q.   Then what did you do?


13     A.   I ran --


14     Q.   Where's Patterson & Lamberty?


15     A.   They were in Dallas down on Oak Lawn.


16     Q.   What did they do?  I don't remember their name.


17     A.   Toxic tort.


18     Q.   Okay.


19     A.   Insurance defense work.


20     Q.   On the defense side?


21     A.   Uh-huh.


22     Q.   So doing a bunch of asbestos cases?


23     A.   Yeah.  Toxic paint --


24     Q.   Yeah.


25     A.   -- nuclear power plant.
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 1     Q.   That would probably be enough to make you quit


 2 law sitting through all those depositions.


 3     A.   That's correct.


 4     Q.   And so what did you do after Patterson &


 5 Lamberty?


 6     A.   I ran a company called Waste Control


 7 Specialists.


 8     Q.   What did they do?


 9     A.   They process hazardous, toxic and radioactive


10 waste, and they have land disposal capacity or


11 capability for some of those wastes.


12     Q.   Okay.  And after that?


13     A.   Worked with various engineer, procure,


14 construct consortiums in the National Labs.


15     Q.   What's National Labs?


16     A.   The Department of Energy National Lab complex.


17     Q.   Okay.


18     A.   So I'd have a National Lab, Nevada test site,


19 some at Los Alamos.


20     Q.   Mainly nuclear things or things that product


21 toxic --


22     A.   Correct.


23     Q.   -- byproducts?


24     A.   Correct.


25     Q.   Okay.  And how did you get in the train
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 1 business?


 2     A.   I was approached by New Magellan Ventures.


 3     Q.   Okay.  And how did you know those guys?


 4     A.   I was working on a biotech -- on behalf of a


 5 biotech company in Japan, licensing material -- product


 6 line over in Japan that was related to the nuclear


 7 industry.


 8     Q.   What was the product?


 9     A.   It was a -- a decontaminate gel relatively new


10 to the marketplace, and this is at the time of


11 Fukushima.


12     Q.   Okay.  And who did you know at New Magellan?


13     A.   Richard Lawless.


14     Q.   Okay.  How many people work at New Magellan?


15     A.   Approximately a dozen.


16     Q.   Okay.  And they primarily represent Central


17 Japanese Railway?


18     A.   That's one of their clients.


19     Q.   Is that their primary client?


20     A.   I wouldn't know that.


21     Q.   Okay.  Have you ever looked at their website?


22     A.   Whose website?


23     Q.   New Magellan.


24     A.   I have.


25     Q.   Okay.  And you don't know who their primary
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 1 client is?


 2     A.   Well, I -- I'm not privy to what's on the


 3 website versus, necessarily, versus what all their other


 4 clients might be.


 5     Q.   That's not quite what I asked you.


 6     A.   I did --


 7     Q.   If you just -- I just said if you don't know


 8 that Central Japanese Railway's their primary client.  I


 9 think it's the only one listed on their website.


10     A.   Okay.


11     Q.   Do you know that?


12     A.   No, I don't know that.


13     Q.   Do you know of any other clients they have?


14     A.   Yes, I do.


15     Q.   Okay.  And who are their other clients?


16              MR. NEBLETT:  I'm going to object to the


17 question as being outside the bounds of the scope of


18 this deposition.


19     Q.   (By Mr. Beckham) You can answer.


20              MR. NEBLETT:  I'm going to let you answer


21 this question, Mr. McCabe, but any further inquiry along


22 these lines, I'm going to instruct him not to answer.


23 But go ahead and answer that question.


24     A.   They have other clients in the defense


25 industry.
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 1     Q.   (By Mr. Beckham) And was Lawless the only guy


 2 you knew at New Magellan?


 3     A.   Initially, correct.


 4     Q.   Okay.  And when were you approached?


 5     A.   2012.


 6     Q.   Okay.  And what were you told, that they were


 7 forming a company to promote a rail?  Or what -- what


 8 did you hear?


 9     A.   They were -- they had a contract promoting the


10 Shinkansen train system.


11     Q.   Okay.  And who's the "they"?


12     A.   The New Magellan group had a contract to


13 promote the Shinkansen -- Tokaido-Shinkansen in Japan


14 Central rail technology.


15     Q.   And was the -- did you go to work for New


16 Magellan?


17     A.   I did.


18     Q.   Okay.  For how long?


19     A.   A short period of time because I believe the --


20 I don't recall the -- the changeover to Texas Central


21 Railway, but -- yeah.


22     Q.   One month, six months?


23     A.   Six months.


24     Q.   Okay.  Well, I mean, you got paid by New


25 Magellan, right?
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 1     A.   I did, but --


 2     Q.   You don't remember how long you got paid?


 3     A.   I do remember how long I got paid.


 4     Q.   Okay.  Well, that was what I asked you, how


 5 long you work there, and you said, I don't remember.


 6     A.   I was distinguishing the point between working


 7 for New Magellan or working for the -- on the railroad


 8 project.  New Magellan Ventures, I've been paid by New


 9 Magellan Ventures through December of 2015.


10     Q.   Okay.  My -- my mistake.  I apologize.  I think


11 I understand what you're saying.  What I believe you're


12 saying is you were originally an employee of New


13 Magellan.  At some later time you were an employee of


14 one of the Texas Central companies, we'll come back to


15 which one, during that time frame; however, your salary


16 was paid by New Magellan?


17     A.   That's correct.


18     Q.   Okay.  All right.  Have you ever been a


19 principal or equity owner in New Magellan?


20     A.   No, I have not.


21     Q.   Okay.  Do -- did -- so how many of -- do you


22 know how many of -- well, first of all, what -- which


23 was the first Texas Central entity that you worked for?


24     A.   Texas Central High-Speed Railway.  TCR.


25     Q.   Okay.
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 1              MR. BECKHAM:  Can I have a -- give me a


 2 couple of pages -- pieces of paper.  You guys got any


 3 legal pads down there, by any chance, in the cabinet?


 4              MR. DOW:  I'll get it.


 5              MR. NEBLETT:  We can get you one.


 6              MR. BECKHAM:  Well, it's better service


 7 than I deserve.


 8              MR. DOW:  Here's one.


 9              MR. BECKHAM:  You want me keep going?


10              MR. NEBLETT:  You can keep going.


11              MR. BECKHAM:  They're going to get me one.


12 I'll repay you double when you come to Dallas, okay?


13              MR. NEBLETT:  Okay.


14              MR. BECKHAM:  All right.


15     Q.   (By Mr. Beckham) Okay.  Texas Central High-


16 Speed Railway, TCR, to the extent you can tell me the


17 whole company with whether it's an Inc. or an LLC, that


18 will be helpful.  So can you go back and tell me, to the


19 best you know, the legal name of your -- your first


20 employer other than New Magellan?


21     A.   Texas Central High-Speed Railway.


22     Q.   And that's an LLC?


23     A.   I believe so.


24     Q.   Okay.  And what does that entity do?


25     A.   The promotion of the Tokaido-Shinkansen system.
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 1     Q.   Okay.  What does THX -- sorry, TXHS Railroad


 2 LLC do?


 3     A.   TXHS is now known as Texas Central Railroad and


 4 Infrastructure.


 5     Q.   All right.


 6     A.   And it is responsible for the design and


 7 construction and operation of the railroad.


 8     Q.   Texas Central Partners, what do they do?


 9     A.   Texas Central Partners is the parent company of


10 TXHS.  How would we -- let me -- do mind if I ask you a


11 question?  How do you want to refer to these names each


12 time so that we can have clarity here?


13     Q.   Correctly.  I -- I understand your point, and


14 it's going to be difficult.


15     A.   Uh-huh.


16     Q.   There will be many times when --


17              (Handed a legal pad.)


18              MR. BECKHAM:  Thank you very much.


19     Q.   (By Mr. Beckham) -- where maybe we talk about


20 them collectively.  I guess the burden is going to be on


21 me, if I'm trying to ask something precisely about one


22 company, to -- to define that for you.  Whom -- which


23 company are you here today as the corporate rep for?


24     A.   TCRR.


25     Q.   Only?
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 1     A.   No, TCRI, Texas Central Railroad &


 2 Infrastructure.


 3     Q.   Only?


 4     A.   Correct.


 5     Q.   Okay.  And which -- which --


 6     A.   And that acronym, if I could clarify or I'd


 7 like to use interchangeably is TCRI, Railroad &


 8 Infrastructure.


 9     Q.   Okay.  And which company do you currently work


10 for?


11     A.   Texas Central Partners.


12     Q.   Okay.  So you're an employee of Texas Central


13 Partners?


14     A.   That's correct.


15     Q.   Are you an officer of Texas Central Partners?


16     A.   Yes.


17     Q.   What is your title?


18     A.   Vice President.


19     Q.   Okay.  And you're going to get me a card at


20 lunch or something?


21     A.   I will.


22     Q.   Okay.  Great.


23              And are you a lunch eater or are you a


24 lunch pusher-througher?


25     A.   Eater.
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 1     Q.   Eater.  Okay.  That's fine.  That makes it --


 2 well, the witness always has the control on that, you


 3 know, we -- we have to -- in fact, I should have said


 4 this earlier:  Today -- you're a lawyer -- you've


 5 obviously given a few depositions before?


 6     A.   I have.


 7     Q.   Okay.  So I will be happy to rephrase anything.


 8 Don't answer a question you don't understand, fair


 9 enough?


10     A.   Fine.


11     Q.   If you need me to repeat it, I will.  If you'd


12 like to read it, I'll let you read it anything I can to


13 just make sure we got a clear record.  If you want to


14 take any breaks, I don't -- I'm not a real hard case on


15 breaks.  If I have a question pending, I'd like you to


16 answer it with an answer, not -- you know, not a dodge


17 just to get out of the room.  Is that fair?


18     A.   I understand.


19     Q.   Okay.  And I think so far on every question


20 except one you've been responsive.  And if you'll work


21 with me on that, if there's times when I feel like


22 you're not being responsive, I'll let you know that, and


23 we'll see if we can work through that.  Sometimes --


24 have you ever seen a politician that never answers a


25 question?
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 1     A.   I have.


 2     Q.   You ask Obama about the economy and he skitters


 3 over and starts talking about hope and change, you've


 4 seen that, right?


 5     A.   Yes.


 6     Q.   I've even hollered at the TV, answer the damn


 7 question.  Have you had that same feeling?


 8     A.   I have.


 9     Q.   Okay.  Well --


10              MR. DOW:  You need to stop watching FOX


11 then.


12              MR. BECKHAM:  There you go.


13     Q.   (By Mr. Beckham) So, if you start skittering to


14 the right or to the left, most witnesses do it a few


15 times unintentionally.  Some witnesses do it a lot of


16 the time intentionally.  I'll -- we'll see where we are


17 with that.


18              (Cell phone vibrating.)


19     A.   Excuse me, let me turn this off.


20     Q.   Yeah, if you need to take it, that's okay.


21     A.   No.


22     Q.   All right.  But if you need a break to talk to


23 your attorneys or something like that, that's fine, and


24 so long as we've finished up that question or series of


25 questions, then we'll do that.  So let us know what you


Page 19


 1 need as far as that goes.


 2     A.   Okay.


 3     Q.   I'll come back to these other companies here in


 4 a minute but -- and I'm -- I'm fine -- you want to call


 5 the company that you're here on behalf of TCRI, right?


 6     A.   Correct.


 7     Q.   Okay.  And I'll -- I'll go along with that.


 8 Patrick will object if I -- if I fail.


 9              When have you given depositions before for


10 any of the Texas Central companies?  And if I use Texas


11 Central, can we just talk -- that's everybody, all of


12 the companies?


13     A.   Yes.


14     Q.   Okay.  When have you given depositions for


15 Texas Central?


16     A.   I've not given any deposition --


17     Q.   Okay.


18     A.   -- for Texas Central.


19     Q.   Where have you given depositions before in your


20 life?


21     A.   As president of Waste Control.


22     Q.   Okay.  And with a legal background and


23 certainly even the litigation, you have an understanding


24 between the difference in a fact witness deposition and


25 a corporate representative deposition?
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 1     A.   I believe so.


 2     Q.   Okay.  And you understand that a corporate


 3 representative has the obligation to prepare for a


 4 deposition, to look at the topics, because we don't want


 5 the corporation saying "I don't know" to a bunch of


 6 questions, right?


 7     A.   I understand.


 8     Q.   Okay.  And did -- did you undertake to prepare


 9 for the deposition?


10     A.   Yes, I did.


11     Q.   Okay.  And some -- some witnesses interview


12 people, you know, I'm not saying formally, or they just


13 talk to them, but I'll call it interview.  Some people


14 read documents.  Some people are taught facts by their


15 attorneys, which is not privileged.  So let's -- let's


16 go through and tell me how you amassed the knowledge


17 that you have today and which you're going to answer


18 based on.  So, obviously, specifically for the


19 deposition, not -- first category, obviously, is on-the-


20 job experience and things you've looked at and read and


21 people you've talked to along the way, fair enough?


22     A.   Yes.


23     Q.   Okay.  In addition to that, did you go speak to


24 anybody at Texas Central, again meaning all of the


25 companies, to -- to learn facts, to understand issues in
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 1 preparation for the deposition?


 2     A.   I did.


 3     Q.   Okay.  To whom did you speak?


 4     A.   Mark Walker.


 5     Q.   Okay.  Who's Mark?


 6     A.   Mark Walker is a vice president of TCRI.


 7     Q.   Okay.  Anybody else?


 8     A.   No.


 9     Q.   Okay.  And did you -- when did you find out


10 that you were going to be a deponent, the corporate rep?


11     A.   Some time ago.


12     Q.   Weeks, months?


13     A.   I believe the first action in -- in this matter


14 was back in mid-May --


15     Q.   Okay.


16     A.   -- March, May.


17     Q.   So since that time, did you set out to read any


18 particular documents to prepare yourself for the issues?


19     A.   I have.


20     Q.   Okay.  What documents did you read?


21     A.   The documents that we produced.


22     Q.   Only those?


23     A.   That's correct.


24     Q.   Okay.  Did you read the petitions filed at


25 Surface Transportation Board by Texas Central?
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 1     A.   I have.


 2     Q.   Okay.  When did you read those?


 3     A.   I don't specifically recall.  There's been a


 4 number of drafts for -- over the last year.


 5     Q.   Okay.  Did you read the -- the replies filed by


 6 my law firm?


 7     A.   I have not.


 8     Q.   Okay.  Did you read the replies filed by Delta


 9 Troy?


10     A.   No, I have not.


11     Q.   Have you read any of the responsive materials


12 filed by any parties?


13     A.   No, I have not.


14     Q.   Any of the congressional letters filed in


15 opposition?


16     A.   No, I have not.


17     Q.   Is there a reason that you didn't read any of


18 that?


19     A.   No.


20     Q.   Okay.  Do you have a legal capacity at Texas


21 Central?


22     A.   No, I do not.


23     Q.   Okay.  So you don't -- you're not going to say


24 that your -- your work or thought process is attorney-


25 client privileged?
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 1     A.   Not that I'm aware of.


 2     Q.   Okay.  Obviously, Texas Central has internal


 3 lawyers, they have external lawyers to take those


 4 capacities, right?


 5     A.   They do.


 6     Q.   Okay.  What is your -- you may have said this


 7 and I didn't write it down.  What is your title at Texas


 8 Central?


 9     A.   My responsibilities are with regulatory --


10     Q.   What is your title?


11     A.   -- so vice president of regulatory.


12     Q.   VP regulatory.  And what are the regulatory


13 agencies that you're going to have to deal with or that


14 you deal with?


15     A.   Federal Railroad Administration.  Texas


16 Department of Transportation.


17     Q.   TxDOT?


18     A.   TxDOT.  U.S. Army Corps of Engineers.


19     Q.   USACE.  What else?


20     A.   Those are the three primary ones.


21     Q.   What about Surface Transportation Board?


22     A.   I have spoken to them.


23     Q.   But they're -- is there somebody at Texas


24 Central responsible for that or --


25     A.   Yes, there is.
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 1     Q.   Who's that?


 2     A.   Mark Walker.


 3     Q.   Okay.  Are there any other regulatory bodies


 4 that Texas Central is working with other than FRA,


 5 TxDOT, USACE and STB?


 6     A.   Not directly.


 7     Q.   Okay.  How about indirectly?


 8     A.   There's a number of cooperating or


 9 participating agencies that are coordinated through the


10 co-lead under the environmental impact statement work.


11     Q.   And what -- which agencies would those be?


12     A.   There's a number of agencies that they send


13 out, including from the Environmental Protection Agency,


14 U.S. Fish & Wildlife, highways, transportation.


15     Q.   Any other state agencies?


16     A.   No.


17     Q.   Texas Parks --


18     A.   Oh, historical -- state, the State Historical


19 Commission.


20     Q.   How about Texas Parks & Wildlife?


21     A.   No, that's handled through U.S. Fish &


22 Wildlife.


23     Q.   Okay.  So the only documents that you reviewed


24 for your deposition are the documents that were produced


25 to us; is that right?
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 1     A.   That's correct.


 2     Q.   Okay.  And how much time do you think you spent


 3 getting ready for your deposition?


 4     A.   Two days.


 5     Q.   Okay.  And I've seen witnesses that kept a log


 6 of what they did and how much time.  Did you do anything


 7 like that?


 8     A.   No, I did not.


 9     Q.   Have you read the high-speed rail feasibility


10 study by Louis Berger Group?


11     A.   I have.


12     Q.   When did you read that?


13     A.   Several years ago when it was produced.


14     Q.   Okay.  That makes -- makes up some of the


15 background knowledge that you have that you're going to


16 be answering questions on?


17     A.   It might.


18     Q.   Okay.  The independent ridership and passenger


19 revenue projections for the Texas TGB Corporation


20 high-speed rail system in Texas, have you read that


21 document?


22     A.   I have.


23     Q.   As part of your background knowledge?


24     A.   As -- several years ago, yes.


25     Q.   Okay.  Lone Star High-Speed Rail Market Study,
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 1 have you read that?


 2     A.   Yes.


 3     Q.   Okay.  Now, these documents that you have in


 4 your office?


 5     A.   Yes.


 6     Q.   Okay.  Who -- you knew the author of the Lone


 7 Star high-speed rail market study is?


 8     A.   I believe it to be Louis Berger Group.


 9     Q.   Okay.  The Dallas to Houston High-Speed Railway


10 Traffic and Revenue Forecast Prepared for U.S.-Japan


11 High-Speed Rail, October 2010, have you read that


12 document?


13     A.   I have.


14     Q.   Okay.  And that's part of your background


15 knowledge?


16     A.   Yes.


17     Q.   Okay.  Lone Star High-Speed Rail, Phase 1, 5


18 Percent Preliminary Engineering Design, that would be a


19 document you've read?


20     A.   I have.


21     Q.   And that's part of your background knowledge?


22     A.   Yes.


23     Q.   Okay.  Texas Central High-Speed Rail Corridor


24 and Related Private Development, Houston to Dallas/Fort


25 Worth, Texas Insight Research Corporation, is that a


Page 27


 1 document you've read?


 2     A.   I have.


 3     Q.   Okay.  And that's part of your background


 4 knowledge?


 5     A.   Yes.


 6     Q.   Okay.  Texas Transportation Institute, Inter-


 7 City Passenger Study, That's a document you've read?


 8     A.   I don't recall that document.


 9     Q.   Is the Texas Transportation Institute an arm of


10 A & M?


11     A.   It is.


12     Q.   Okay.  And I'm reading off a list.  I might as


13 well give it to you.


14              MR. BECKHAM:  Counsel, here's a copy for


15 you.


16              (Exhibit's 1 and 2 marked for


17 identification.)


18     Q.   (By Mr. Beckham) So I've handed you what's been


19 marked as Exhibit 2.  And just for the record, the first


20 six -- six bullets I've already read to you and you said


21 that you've read all of those documents and they're part


22 of your background knowledge; is that right?


23     A.   That's correct.


24     Q.   So we're on the seventh bullet.  You're saying


25 you believe you've read it but you're not sure?
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 1     A.   That's correct.


 2     Q.   Okay.  And then the last one, also by the Texas


 3 Transportation Institute, Potential Development of an


 4 Inter-City Passenger Transit System in Texas, Final


 5 Project Report, 2010.  Have you read that?


 6     A.   I don't -- I don't recall.


 7     Q.   Okay.  And have you read -- I'll mark this


 8 later, but have you read this document, TxDOT Statewide


 9 Ridership Analysis Report, it's all on high-speed rail?


10     A.   I have.


11     Q.   Okay.  All right.  Let me put that on there.


12 And that document is part of your background knowledge


13 as well?


14     A.   It is.


15     Q.   Okay.  Do you know whether or not any of the


16 experts, like Louis Berger, relied --


17              MR. BECKHAM:  Let's go ahead and mark this


18 right now.


19     Q.   (By Mr. Beckham) Are you familiar with the


20 software called the Statewide Analysis Model?


21     A.   I've heard of it.


22              MR. BECKHAM:  Patrick, where did you put


23 my stickers?  I have a real problem keeping up the


24 sticker page.


25              THE WITNESS:  It's right here.
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 1              (Exhibit 3 marked for identification.)


 2     Q.   (By Mr. Beckham) I'm handing you what's been


 3 marked as Exhibit 3, and you've told me that you've read


 4 that document before?


 5     A.   Yes.


 6     Q.   Okay.  And so on Exhibit 2, I've just


 7 handwritten "Exhibit 3-SAM Report," and you know what


 8 that means, right?


 9     A.   Yes.


10     Q.   So Exhibit 2 is -- I've written on the top of


11 Exhibit 2, Documents Read by Shaun McCabe, S. McCabe,


12 Part of His Background Knowledge.  Is that accurate?


13     A.   Except for the TTI series --


14     Q.   Right.  Will you put an X to the side -- X


15 through the bullet on that one?  You can go ahead and


16 mark it.


17     A.   (Witness marking.)


18     Q.   There you go.  Okay.  And on the ones that


19 you've Xed out, the X means, I'm not sure.  You're not


20 saying, I know for a fact I've never read those?


21     A.   Correct.


22     Q.   Is that accurate?


23     A.   That's correct.


24     Q.   And so, typically, in your -- in your job


25 responsibility, the two that you've Xed out, you would
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 1 have expected that you would have been routed a copy of


 2 those, you just don't remember if you -- if you read


 3 them?


 4     A.   That's correct.


 5     Q.   Okay.  All right.  Now, do you understand that


 6 one of the issues that you're here to testify on is --


 7 is the basis for Texas Central claiming that it has


 8 eminent domain rights?


 9     A.   I am.


10     Q.   Okay.  You understand that's a hotly contested


11 issue?


12     A.   I hear.


13     Q.   What?


14     A.   I hear that.


15     Q.   You hear that, sure.  Okay.  And are you a


16 landowner yourself, sir?


17     A.   In Dallas I am.


18     Q.   Okay.  Do you have your own land out in the


19 country or have family members that have places out in


20 the country?


21     A.   I do.


22     Q.   Okay.  And you certainly can understand a Texas


23 landowner like Mr. Miles, who lives in a free country


24 and has his own private property, objecting to


25 somebody -- to -- to an entity taking his property?
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 1     A.   I can.


 2     Q.   Okay.  And do you understand that Texas Central


 3 has plead that it -- in lawsuits, that it has eminent


 4 domain power?


 5     A.   Correct.


 6     Q.   And that Texas Central will also need to prove


 7 that it has eminent domain power?


 8     A.   Okay.


 9     Q.   Is that a "yes"?  Do you understand that?


10     A.   Yes, I understand that.


11     Q.   Okay.  And so when we talk with Mr. Neblett and


12 said we'd like a witness that will lay that out for us,


13 he -- he gave you to us.  Do you understand that?


14     A.   Yes.


15     Q.   And typically, the corporate rep is the person


16 best suited to speak to a particular topic.  Do you


17 understand that?


18     A.   Yes.


19     Q.   Okay.  And so do you believe that Texas Central


20 has put forth its best person to speak on that topic?


21     A.   I do.


22     Q.   Okay.  And have you done any particular work to


23 familiarize yourself with the eminent domain issue?


24     A.   Some.


25     Q.   Okay.  What have you done?
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 1     A.   I have reviewed previous reports from our


 2 counsel --


 3     Q.   Okay.  And --


 4     A.   -- on this issue.


 5     Q.   And when did you read those?


 6     A.   When they were -- when they were crafted.


 7     Q.   Okay.


 8     A.   Maybe one of them through Baker Botts was two


 9 years ago, perhaps.


10     Q.   Okay.


11     A.   And then another through Jackson Walker in the


12 last year.


13     Q.   Okay.


14     A.   And another one through Crady Jewett McCulley


15 maybe three-plus years ago.  I don't exactly recall.


16     Q.   Okay.  I recognize certainly Baker Botts and


17 Jackson Walker.  Tell me the third law firm again.


18     A.   I believe it's in the produced documents.


19     Q.   Okay.  Okay.  Crady Jewett & McCulley?


20     A.   Correct.


21     Q.   Out of Houston.  All right.  Okay.


22              And the -- the memo prepared that you've


23 relied on from Baker and Botts on the eminent domain


24 issue you're here to testify on, do you know which


25 lawyer wrote that document?
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 1              MR. NEBLETT:  I'm going to object to any


 2 testimony about the relationship, attorney-client


 3 relationship with Baker Botts, and I'm going to instruct


 4 the witness not to testify as to any legal matters with


 5 regard thereto.


 6     Q.   (By Mr. Beckham) Just the identity of the


 7 lawyer is all I want.  I'll limit the question to the


 8 identity of the lawyer.


 9     A.   I don't recall the identity of the lawyer --


10     Q.   Okay.


11     A.   -- who wrote it.


12     Q.   With respect to the Jackson Walker memoranda,


13 do you know the identity of the lawyer that prepared the


14 memoranda for you that you're relying on?


15     A.   I do.


16     Q.   Okay.  And what's his name?


17     A.   Robert Neblett.


18     Q.   Okay.  And with respect to the -- the tab --


19 the McCulley firm, yeah, do you know the name of the


20 lawyer that wrote the memoranda that you're relying on


21 as corporate rep?


22     A.   Hugh McCulley.


23     Q.   Hugh McCulley, okay.  And which law firm did --


24 that first represented any Texas Central entity on


25 eminent domain matters?
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 1     A.   It's my --


 2              MR. NEBLETT:  I'm going to object -- I'm


 3 going to object as to form.


 4     A.   It's my --


 5              MR. BECKHAM:  Tell me how I can fix that.


 6 What's the objection?


 7              MR. NEBLETT:  Well, as to eminent domain


 8 matters, it's ambiguous and can mean a lot of things.


 9 You didn't ask about whether it related to the authority


10 to exercise --


11              MR. BECKHAM:  I'll -- thank you, Robert.


12              MR. NEBLETT:  -- power of eminent domain.


13              MR. BECKHAM:  I appreciate that.


14     Q.   (By Mr. Beckham) Let's exclude the -- the


15 actual mechanics of eminent domain proceedings and


16 survey proceedings, but the -- the planning, the


17 research beforehand and the acquisition of eminent


18 domain authority, which law firm first worked on that?


19     A.   It's my understanding that it was through Hugh


20 McCulley and Crady Jewett McCulley.


21     Q.   All right.  And when did -- when did Baker --


22 Baker Botts, when were they retained?


23              MR. NEBLETT:  I'm going to object to the


24 question and instruct the witness not to answer.  I


25 think that's privileged as to when they were retained.
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 1              MR. BECKHAM:  The date?


 2              MR. NEBLETT:  Uh-huh.


 3              MR. BECKHAM:  I don't think so, but we'll


 4 just note that one and fight about it later.


 5              MR. NEBLETT:  Okay.


 6     Q.   (By Mr. Beckham) Now, when you read these


 7 memos, you certainly learned facts that did you not know


 8 before?


 9     A.   I might have.


10     Q.   Okay.  And so -- and also in your preparation,


11 you said you spent two days.  Most attorneys, if I was


12 Mr. Neblett, I would have sat down with you for a


13 significant amount of time and prepared you for a


14 deposition.  So, in addition to the two days -- was the


15 two days your research or was the two days a combination


16 of your research and preparation for the deposition and


17 time with counsel?


18     A.   The latter, a combination.


19     Q.   And how -- how much -- every attorney woodsheds


20 a witness, there's nothing wrong with it.  I'm just


21 curious how much time you spent with the Jackson Walker


22 attorneys preparing for your deposition.


23     A.   Two half-days.


24     Q.   Two half-days.  In the last couple of weeks?


25     A.   Correct.
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 1     Q.   Okay.  And which attorneys were present?


 2     A.   Robert Neblett and Brad Anderson.


 3     Q.   Anybody else?


 4     A.   Dow on occasion.


 5     Q.   Okay.  And work -- did you work with any


 6 testifying consultants, any -- did they bring in someone


 7 to help you on testimony?


 8     A.   No, they did not.


 9     Q.   Okay.  So other than the three attorneys you've


10 listed, anybody else either from Texas Central or from


11 Jackson Walker or from another law firm present in your


12 two half-day meetings?


13     A.   No, there was not.


14     Q.   Okay.  And obviously, there are some factual


15 matters that we're going to ask you some questions


16 about.  There are some, just by the nature of a company


17 claiming they have eminent domain, that's going to have


18 some fact mixed with some law.  But I want to focus just


19 for a minute on the factual part, okay?  Did -- did any


20 of the Jackson Walker lawyers teach you facts that you


21 did not know?


22     A.   They did not.


23     Q.   Okay.  So you -- you received no factual


24 information from Jackson Walker?


25              MR. NEBLETT:  Objection.  I think the
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 1 question seeks --


 2              MR. BECKHAM:  Let me ask it a different


 3 way.


 4              MR. NEBLETT:  All  right.  Go ahead.


 5     Q.   (By Mr. Beckham) The Jackson Walker attorneys


 6 didn't teach you any facts that you didn't already know?


 7 I don't want to know what they were, just yes or no on


 8 that.


 9              MR. NEBLETT:  I have the same objection.


10 I think that that's asking for communications that are


11 privileged, attorney-client privileged, and I'm going to


12 instruct the witness not to answer.


13              MR. BECKHAM:  We've won compel motions


14 lots of times on that exact point, but we'll just leave


15 that alone for now.


16              MR. NEBLETT:  All right.


17     Q.   (By Mr. Beckham) Now, did -- who prepared you


18 on the legal aspects of eminent domain?


19              MR. NEBLETT:  Objection, form.


20     A.   I don't specifically recall.  It was a group


21 setting.


22     Q.   (By Mr. Beckham) Okay.  Who was in the group?


23     A.   The three I listed previously.


24     Q.   Okay.  So your -- the -- your -- your


25 background to testify on the -- on some of the aspects
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 1 of eminent domain are from the group setting and the


 2 three memoranda that you read earlier that you


 3 discussed, right?


 4              MR. NEBLETT:  I'm going to object to form.


 5              MR. BECKHAM:  Okay.


 6              MR. NEBLETT:  No, in fact, I'll withdraw


 7 my objection.


 8     A.   Yes.


 9     Q.   (By Mr. Beckham) Okay.  And when was the last


10 time you read the Jackson Walker memorandum?


11     A.   In the last -- in the last couple of weeks.


12     Q.   Okay.  And the last time you read the -- the


13 McCulley memoranda?


14     A.   In the last couple of weeks as well.


15     Q.   And the same for the Baker Botts?


16     A.   Yes.


17     Q.   Okay.  All of those to prepare for your


18 deposition?


19     A.   Yes.


20     Q.   Okay.


21              MR. BECKHAM:  And, Counsel, we'd like to


22 request those documents be produced to us today.


23              MR. NEBLETT:  We've objected and continue


24 to object that those are attorney-client privilege and


25 we do not intend to produce them.
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 1              MR. BECKHAM:  All right.


 2     Q.   (By Mr. Beckham) So I was asking you earlier


 3 about landowners.  Do you have any landowners in your


 4 family?


 5     A.   I do.


 6     Q.   Okay.  Do you -- are you 53 or 54?


 7     A.   55.


 8     Q.   55, okay.  You look like you're 53.


 9     A.   Thank you.


10     Q.   You're old enough to remember the


11 Superconducting Super Collider?


12     A.   I am.


13     Q.   You're old enough to remember the French


14 attempt at high-speed rail --


15     A.   I am.


16     Q.   -- in Texas?  And whether or not you're old


17 enough to remember it, I'm sure you've studied reasons


18 why they failed and trying to avoid that with Texas


19 Central?


20     A.   That's correct.


21     Q.   Okay.  And certainly old enough to understand


22 and remember the -- the Texas -- Trans-Texas Corridor


23 project that failed?


24     A.   Yes.


25     Q.   Okay.  And so do you believe any company can
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 1 just claim they have eminent domain authority?


 2              MR. NEBLETT:  Objection.  The question


 3 asks for a legal conclusion.


 4     A.   Are you asking me to speculate?


 5     Q.   (By Mr. Beckham) No.  I'm just asking you to


 6 answer the question, what you believe.  You don't have


 7 to speculate about what you believe.


 8              MR. NEBLETT:  No, but this is a question


 9 that is outside the scope on inquiry in addition to


10 asking for legal opinion.


11              MR. BECKHAM:  It's really part of the, you


12 know, when did y'all get eminent domain, so.


13              MR. NEBLETT:  Well, you're asking him what


14 he believes, and that implies there's some


15 personal aspect to that.


16     Q.   (By Mr. Beckham) Well, does Texas Central as a


17 company believe that any company can have eminent domain


18 authority?


19              MR. NEBLETT:  And, again, I'm going to


20 object that it's outside the scope of inquiry, it asks


21 for a legal conclusion, and I'm instructing the witness


22 not to answer.


23              MR. BECKHAM:  On what basis?


24              MR. NEBLETT:  For the reasons I just


25 stated.
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 1              MR. BECKHAM:  Okay.


 2     Q.   (By Mr. Beckham) So when did Texas Central --


 3 when did TCRI obtain eminent domain?  What was the first


 4 day?


 5              MR. NEBLETT:  To the extent that that


 6 seeks legal testimony, I'm going to object and instruct


 7 the witness not to answer.  If you can answer that,


 8 Mr. McCabe, without responding to it in a legal fashion,


 9 I'm going to let you answer.


10     A.   It's my understanding that we have met the


11 requirements for --


12     Q.   (By Mr. Beckham) Let me interrupt you.  And


13 when you say "we," I know we got a lot of companies.  I


14 think --


15     A.   Texas Central.


16     Q.   -- it would be better if we don't use pronouns


17 and we just use acronyms.  And on this one, I would like


18 you to be precise, and I hope I said TCRI.  So let me


19 just ask it again.  Pardon the interruption.


20              You're here for TCRI, right?


21     A.   Correct.


22     Q.   Okay.  And what was the first day TCRI had


23 eminent domain authority?


24              MR. BECKHAM:  And your objection still


25 stands.
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 1              MR. NEBLETT:  My objection is -- please


 2 note my objection.


 3              MR. BECKHAM:  That's why I said it still


 4 stands.


 5              MR. NEBLETT:  And -- and to the extent


 6 that that seeks any kind of legal testimony, I'm


 7 instructing you not to answer, Mr. McCabe.


 8     Q.   (By Mr. Beckham) Go ahead.


 9     A.   TCRI was formed in 2012 and filed with the


10 Secretary of State, and its predecessor work -- strike


11 that.


12              We formed -- Texas Central Railroad &


13 Infrastructure was formed in late 2012 for the purposes


14 of the design and operation and construction of the


15 railroad project.  And with that formation of the


16 company and the business purpose of that company, we


17 also filed with the Secretary of State.  And we also


18 continue to undertake those actions to pursue the


19 further development and operation of the railroad.


20     Q.   I'm looking real hard for an answer in there.


21 I just asked you what day.


22     A.   I don't specifically recall the date.


23     Q.   Well, you're the corporation, so you're -- and


24 that was one of the topics is when did you first get it.


25 So I can't fathom that your answer is "I don't
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 1 remember."


 2              MR. NEBLETT.  I'm going to object --


 3 object to your comments.  If there's a question in


 4 there, then you can ask it.


 5     Q.   (By Mr. Beckham) Yeah.  What day?  Please, sir,


 6 don't tell me TCRI does not remember when it got eminent


 7 domain authority.


 8     A.   You don't receive a piece of --


 9              MR. NEBLETT:  And again, I'm going to


10 object to the extent that it seeks a legal question -- a


11 legal answer.  And I'm going to object -- I mean, I'm


12 going to instruct the witness not to answer as it


13 regards to legal matters.


14     A.   You don't receive a piece of paper with the


15 power of eminent domain.


16     Q.   (By Mr. Beckham) That's not what I asked you.


17     A.   We met the requirements.  It's our belief that


18 we met -- it's the project's belief, the company's


19 belief we met the requirements for the power -- to hold


20 the power of eminent domain, the formation of the


21 company and Secretary of State filing in December,


22 December 20th of 2012.


23              MR. BECKHAM:  Okay.  Give me the -- give


24 me the court filings.


25     Q.   (By Mr. Beckham) So it is -- it's the company's
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 1 position that once it was incorporated on December 20th


 2 of 2012, that's when it acquired eminent domain


 3 authority?


 4              MR. NEBLETT:  Again, I'm going to object


 5 that the question seeks a legal response, and I'm going


 6 to instruct the witness not to answer as to any matters


 7 that are legal issues.


 8              MR. BECKHAM:  So you guys aren't going to


 9 put on any testimony on this at a trial?


10              MR. NEBLETT:  We're going to -- we're


11 going to put on fact testimony and we're going to


12 demonstrate to the court what the law requires us to do


13 to obtain statutory eminent domain authority.  It's a


14 legal argument.  It's not -- it's not a -- it's not a


15 factual argument for Mr. McCabe.


16              MR. BECKHAM:  There's lots of facts


17 involved, and your objection is improper.


18              MR. NEBLETT:  No, there are some facts,


19 but that's not one of them.  This is a legal argument


20 primarily and there are a few facts associated therewith


21 but that's not one of them.


22              MR. BECKHAM:  Okay.


23     Q.   (By Mr. Beckham) Well, the first day you had


24 eminent domain is probably a fact.  So I'm handing you


25 Exhibit 4, which is --
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 1              MR. BECKHAM:  Is that the certificate of


 2 amendment?


 3              THE WITNESS:  Yes.


 4              MR. BECKHAM:  That's not what I -- can I


 5 have that back?  I marked these out of order.


 6              (Discussion off the record.)


 7              MR. BECKHAM:  Can we e-mail somebody and


 8 have y'all print it out?


 9              MR. NEBLETT:  What is it you need?


10              MR. BECKHAM:  The TH -- TXHS railroad --


11              THE WITNESS:  -- certificate of filing.


12              MR. BECKHAM:  I guess the articles of


13 incorporation/certificate of filing.


14              MR. NEBLETT:  If you have it, Patrick, if


15 you have what it is you're looking for, just e-mail it


16 to me and I'll get it printed.


17              MR. DOW:  Patrick, e-mail it at the break.


18              MR. NEBLETT:  You want to take a quick


19 break?


20              MR. BECKHAM:  Sure.  That will be great.


21              MR. NEBLETT:  To allow you to get that.


22              THE VIDEOGRAPHER:  It's 10:56.  We're off


23 the record.


24              (Recess.)


25              THE VIDEOGRAPHER:  It's 11:11.  Beginning
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 1 tape Number 2.  We're on the record.


 2     Q.   (By Mr. Beckham) Did you look at any documents


 3 during the break?


 4     A.   I did not.


 5     Q.   Okay.


 6     A.   I do have a comment I'd like to put out on the


 7 record.


 8     Q.   Did you want to do that on redirect?


 9     A.   (Witness shrugs.)


10     Q.   I mean, obviously, you just answer my


11 questions, we'll do just fine.


12              With respect to --


13     A.   Well, I haven't -- I didn't answer it one way


14 or another.  Do I want to do it on redirect?  Would you


15 like me to put it out there right now or on redirect?


16     Q.   Typically, you just answer questions and your


17 attorney can solicit comments from you, but that's kind


18 of how it goes.


19     A.   Okay.


20     Q.   Okay.  So we were working on the -- the day


21 that -- the first day that TCRI had eminent domain


22 authority, and I believe at that time the company was


23 called TH -- I'm sorry -- TXHS Railroad, Inc., correct?


24     A.   Correct.


25     Q.   Is it okay with you for the purpose of the
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 1 deposition if we just stay with TCRI and we --


 2              MR. BECKHAM:  Is that okay with you,


 3 Robert?


 4              MR. NEBLETT:  Yes.


 5              MR. BECKHAM:  That TCRI means TCRI


 6 currently and it's the same entity, just with a


 7 different name before.  There was no -- it wasn't a new


 8 company, it was just a name change, right?


 9              THE WITNESS:  Correct.


10              MR. BECKHAM:  Okay.


11              MR. NEBLETT:  Yeah, that works for us.


12 And then if you want to refer to one of the other


13 entities, I assume you'll specifically name another


14 entity.


15              MR. BECKHAM:  Yeah.


16              MR. NEBLETT:  Okay.


17     Q.   (By Mr. Beckham) Are there any other Texas


18 Central entities that have eminent domain authority?


19              MR. NEBLETT:  Objection, the question


20 seeks a legal answer.  I'm going instruct the witness


21 not to answer.  And it's not within the scope of the


22 inquiries.


23              MR. BECKHAM:  It's on eminent domain.  So


24 Texas Central is not going to claim that any other


25 entities have eminent domain authority?
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 1              MR. NEBLETT:  Same objection and same


 2 instruction.


 3              MR. BECKHAM:  You're not going to let him


 4 answer that?


 5              MR. NEBLETT:  No.  Mr. Beckham, where is


 6 that in the scope of -- he's speaking here on behalf of


 7 TCRI, not on behalf of any other entity, and so I'm not


 8 going to have him opine as to whether there's eminent


 9 domain authority of another entity.


10              MR. BECKHAM:  All right.  I'll come back


11 and argue with you about that later.


12              MR. NEBLETT:  Okay.


13     Q.   (By Mr. Beckham) So at the -- in December of


14 2012, New Magellan was doing all the funding for


15 anything any of the Texas Central entities were doing?


16     A.   I believe so.


17     Q.   Okay.  And fair to say, New Magellan did not


18 have the money in December of 2012 to pay for the


19 railroad to be built and purchased at that time, right?


20     A.   That's correct.


21     Q.   Okay.  And that -- that the predecessor to


22 TCRI, TXHS Railroad was working with New Magellan to


23 promote the -- the receiving the financing to acquire


24 the land and build the train?


25     A.   It was working with TCR.
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 1     Q.   TCR and New Magellan?


 2     A.   Correct.


 3     Q.   Okay.  And so you would agree with me that on


 4 December of 2012, TCRI did not yet have the ability to


 5 construct the high-speed rail?


 6     A.   Correct.


 7     Q.   Okay.  It didn't have -- it -- TCRI knew at


 8 that time that it would cost upwards of $10 billion to


 9 construct and it hadn't -- it hadn't raised any


10 significant investment towards that, correct?


11     A.   That's right.


12     Q.   Okay.  And so Texas Central -- strike that.


13              TCRI contends in this case that, even


14 though it did not have the financing to build a train,


15 it still had eminent domain authority, true?


16     A.   Correct.


17     Q.   Okay.  And that was by virtue of the words on


18 its -- copies of this -- on its certificate of


19 formation, true?


20              MR. NEBLETT:  Objection.  To the extent


21 that that seeks a legal answer, I'm going to object that


22 it's -- it's objectionable, and I'm going to instruct


23 you not to answer, Mr. McCabe.


24              MR. BECKHAM:  Is there a stapler in this


25 room?  Were you saying just don't -- instruct him not to
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 1 answer on the legal, let him answer on the factual part?


 2              MR. NEBLETT:  Yeah, and let me get you --


 3 I just got a little distracted.  Would you restate your


 4 question?


 5              MR. BECKHAM:  Sure.


 6              MR. NEBLETT:  I think that that's my


 7 objection, but restate your question.


 8     Q.   (By Mr. Beckham) What facts were in existence


 9 on --


10              MR. BECKHAM:  Well, here, let me mark


11 this.  Are we on 4?


12              MR. NEBLETT:  I think so.


13              (Exhibit 4 marked for identification.)


14     Q.   (By Mr. Beckham) I hand you what's been marked


15 Exhibit 4 to you.  Have you seen that document before?


16     A.   I have.


17     Q.   Okay.  And what is that?


18     A.   Certificate of Formation for TXHS Railroad,


19 Inc.


20              MR. BECKHAM:  Did you guys produce your


21 articles of incorporation?  I think those would have


22 been covered in our request.  I'm not sure.


23              MR. NEBLETT:  I thought we did, Blake.


24              (Exhibit 5 marked for identification.)


25     Q.   (By Mr. Beckham) I'm handing you Exhibit 5, and
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 1 I'm giving counsel a copy.  And 5 is when TXHS changed


 2 its name to TCRI?


 3     A.   Correct.


 4     Q.   All right.  Okay.  So let me focus you back on


 5 the date of Exhibit 4, which was December of 2012.  It


 6 was filed electronically on the 20th.  Is that what you


 7 see?


 8     A.   I do.


 9     Q.   Okay.  And so that's the date TH -- TXHS was


10 formed?


11     A.   Correct.


12     Q.   Okay.  And that was the date -- that is the


13 date on which TCRI now claims that it was endowed with


14 eminent domain authority in the state of Texas to


15 condemn private lands, true?


16              MR. NEBLETT:  I'm going to object to the


17 question as seeking a legal response, and I'm going to


18 instruct the witness not to answer.


19              MR. BECKHAM:  Counsel, we had this


20 specific question in our topics and you didn't object to


21 it.


22              MR. NEBLETT:  We did object.  We did


23 object to these -- these were issues that were seeking


24 legal -- legal testimony and we did object.


25              MR. BECKHAM:  So you're -- so you'll never
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 1 argue to a court when you got it?


 2              MR. NEBLETT:  No, I'm --


 3              MR. BECKHAM:  Robert --


 4              MR. NEBLETT:  I don't know that I need to


 5 argue the day I got it.  The day -- what I need to argue


 6 is I have it when I'm there and when we're exercising


 7 the power of eminent domain.


 8              MR. BECKHAM:  Right, but --


 9              MR. NEBLETT:  And it's not just the date


10 of incorporation of a company that is -- that triggers


11 this.  There are statutory requirements that have legal


12 ramifications --


13              MR. BECKHAM:  I know what they are.


14              MR. NEBLETT:  -- and we'll be arguing the


15 law.


16              MR. BECKHAM:  But he gets to tell me what


17 they did.  On the statutory requirements, you've got to


18 send a letter in, you know.  And they hadn't sent a


19 letter in on this date, so I'm -- you know, I can ask


20 him questions --


21              MR. NEBLETT:  Ask him that.


22              MR. BECKHAM:  I will.  But I'm asking what


23 day did you get it.  And, boy, you really want to go to


24 this judge and say I'm not even letting him answer that


25 fact, the day?
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 1              MR. NEBLETT:  It's not a fact.  You're


 2 asking for law.


 3              MR. BECKHAM:  No, it's the day.


 4              MR. NEBLETT:  You can ask him about the


 5 dates we filed certain things at the Comptroller's


 6 Office and Secretary of State's Office --


 7              MR. BECKHAM:  Okay.  Well, first of all,


 8 he's a lawyer.


 9              MR. NEBLETT:  Doesn't matter.


10              MR. BECKHAM:  Well, he signed an


11 affidavit, see?  And you've got a problem because he


12 swore that you have eminent domain authority.  So I get


13 to ask him and you don't get to shield it.


14              MR. NEBLETT:  He's not swearing to legal


15 issues.  We get to assert legal arguments --


16              MR. BECKHAM:  You better go back and look


17 at your pleading, what you wrote.


18              MR. NEBLETT:  He's not asserting any --


19              MR. BECKHAM:  Listen, we'll go to the


20 judge and let her hear this.


21              MR. NEBLETT:  Okay, that's fine.


22              MR. BECKHAM:  Well, it won't be fine for


23 you.


24              MR. NEBLETT:  Ask him facts.  We're not


25 going to do law.
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 1     Q.   (By Mr. Beckham) What facts has Texas Central


 2 performed to acquire eminent domain authority and when


 3 was it finished?


 4     A.   You want me to answer the first part of that --


 5     Q.   Sure.


 6     A.   -- question first?


 7     Q.   Yeah.


 8     A.   A significant --


 9     Q.   I'll strike the second part of it.  Just what


10 facts, what's the first thing ever that Texas Central


11 did to get eminent domain authority?


12              MR. MCSHAN:  TCRI.


13     Q.   (By Mr. Beckham) TCRI.


14     A.   Texas Central, the project, has undertaken a


15 significant body of work that has been 100 percent


16 focused on the development --


17     Q.   Well, what's the first thing?


18     A.   Feasibility studies.


19     Q.   Okay.  So when was the feasibility study


20 finished?


21     A.   Well, the -- it's been an iterative process


22 that is still in feasibility studies of sorts, if you


23 want to look at the NEPA EIS process and the corridor


24 and the route selections that are ongoing.


25     Q.   Can you speak up just a little bit?
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 1     A.   Sure.


 2     Q.   Yeah.  Where did you get the factual knowledge


 3 that a feasibility study is a fact that you need to do


 4 to give -- give an entity eminent domain?


 5     A.   I don't know about giving an entity eminent


 6 domain because you don't get a certificate that says


 7 you've -- you've completed.  Our actions have been 100


 8 percent focused in developing and -- this project for --


 9 and it started with --


10     Q.   So your answer is "I don't know"?  I don't


11 really need the speeches, I just need the answer.  We've


12 got a lot to cover here.


13     A.   Feasibilities -- the feasibility study, what's


14 called the phase zero feasibility study.


15     Q.   No.  I asked you, I said, what's the first fact


16 that --


17     A.   That is --


18     Q.   -- Texas Central, TCRI performed to get eminent


19 domain authority, and you said a feasibility study.  And


20 I said:  How did you get the knowledge that you had to


21 do a feasibility study?  How did Texas Central get that


22 knowledge?


23     A.   I'm not aware of how they get the knowledge --


24     Q.   Okay.


25     A.   -- to -- relative to eminent domain authority.
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 1     Q.   And who --


 2     A.   It was part of --


 3     Q.   Who has told you --


 4              MR. NEBLETT:  Well, Blake, let him finish


 5 his answer.


 6              MR. BECKHAM:  I thought you were.


 7     A.   It was part of project development in -- in


 8 siting the location for this project.


 9     Q.   (By Mr. Beckham) Okay.  I'm not asking about


10 the location of the project.  I'm just -- I can't be any


11 more specific.  I'm trying to find out what were the


12 facts you did and when did Texas Central get eminent


13 domain.  You've sworn that they have it, right, that was


14 you?


15     A.   We believe the company --


16     Q.   That was you, right?


17     A.   That is me as a company representative, right.


18     Q.   Yeah.  Well, you -- you didn't sign as a


19 representative, you signed as yourself, but, you know --


20     A.   Central Texas.


21     Q.   -- you're here as a representative of the


22 company today, so I get to ask you both of your own


23 knowledge that you have when you sign an affidavit


24 and -- so what do you -- does Texas Central believe that


25 it had to file -- make a feasibility study in order to
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 1 get eminent domain?


 2     A.   It's a collection of effort.


 3     Q.   So you can't answer that "yes" or "no"?


 4     A.   Can you repeat the question?


 5     Q.   Yes.  Remember when I asked you what facts did


 6 Texas Central perform to get eminent domain authority?


 7     A.   There are a number of facts.


 8     Q.   Okay.  First of all, tell me all the facts, the


 9 number of facts that Texas Central contends it must


10 complete to achieve eminent domain.


11     A.   We don't have a checklist for --


12     Q.   Tell me the ones you know.


13     A.   There's not a list that I'm aware of.  I


14 know that --


15     Q.   I didn't ask -- tell me any fact that you know


16 that Texas Central has to do something to get eminent


17 domain.


18     A.   I don't know.


19     Q.   You don't even know one?  We're going to need


20 to know --


21     A.   A filing -- I take -- I take that back.  We


22 filed with the Secretary of State.


23              (Exhibit 6, first mistakenly marked as


24 Exhibit 5, later clarified on the record and remarked


25 Exhibit 6.)
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 1     Q.   I going to hand you Exhibit 5 (sic).  And I


 2 want to make sure we're understanding the question.  It


 3 says:  What facts must TCRI perform to acquire eminent


 4 domain?  Did I read that correctly?


 5     A.   You did.


 6     Q.   Okay.  And so you'll agree with me that


 7 somebody can't just go down and file a corporation and


 8 the very next instant have the power of eminent domain,


 9 you got to do other things, right?


10              MR. NEBLETT:  Objection to the extent that


11 that seeks a legal question.  But otherwise, you may


12 answer, Mr. McCabe.


13     A.   Could you repeat the question?


14     Q.   (By Mr. Beckham) Well, I went down and filed a


15 corporation that says --


16              What's the name of my corporation?


17              MR. MCSHAN:  Beckham Central Railroad &


18 Infrastructure, Inc.


19     Q.   (By Mr. Beckham) Yeah, Beckham Central Railroad


20 & Infrastructure, Inc.  And I copied your -- the


21 language that says, from Exhibit 5, that says, "The


22 purpose for which the corporation is organized is to


23 plan, build, maintain and operate an interurban electric


24 railroad and to conduct or promote any other lawful


25 business purposes that a corporation is legally allowed
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 1 to conduct or promote within this state or any other


 2 jurisdiction."  Do you understand the words I've said?


 3     A.   I do.


 4     Q.   Okay.  You don't believe I have eminent domain,


 5 right?


 6     A.   I don't know.


 7     Q.   (By Mr. Beckham) What do you believe?


 8              MR. NEBLETT:  I'm going to object to the


 9 question as to form and also to the extent that it seeks


10 a legal response.


11     Q.   (By Mr. Beckham) You can answer.


12              MR. NEBLETT:  If you're able to do so,


13 Mr. McCabe.


14     A.   I don't know for you.


15     Q.   (By Mr. Beckham) Okay.  Well, so, you think


16 it's possible that a corporation could have -- Texas


17 Central, let me ask that:  TCRI thinks it's possible


18 that a corporation could have eminent domain the instant


19 after incorporation without doing anything else?


20              MR. NEBLETT:  I'm going to object to the


21 question as seeking a legal response and instruct the


22 witness not to answer.


23     Q.   (By Mr. Beckham) Well, did Texas Central have


24 eminent domain authority the instant after it filed its


25 certificate of formation, Exhibit 4?
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 1              MR. NEBLETT:  I'm going to object to the


 2 question as seeking a legal answer, and I'm going to


 3 instruct the witness not to answer.


 4     Q.   (By Mr. Beckham) Okay.  When was the first


 5 moment that Texas Central acquired eminent domain


 6 authority?


 7              MR. NEBLETT:  I'm going to object that the


 8 question seeks a legal response and object -- and


 9 instruct the witness not to answer.


10     Q.   (By Mr. Beckham) What was the first month that


11 Texas Central had eminent domain authority?


12              MR. NEBLETT:  I'm going to object that the


13 question seeks a legal response and instruct the witness


14 not to answer.


15     Q.   (By Mr. Beckham) What was the first year that


16 Texas Central had eminent domain authority?


17              MR. NEBLETT:  I'm going to object as to


18 form, also, now, as well as to the question seeking a


19 legal response and instruct the witness not to answer.


20     Q.   (By Mr. Beckham) And can Texas Central have


21 eminent domain authority if it cannot demonstrate that


22 it can build the rail?


23              MR. NEBLETT:  I'm going to object to the


24 question to the extent that it seeks a legal response


25 and instruct the witness not to answer anything relating
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 1 to the legal aspect of this question.


 2     Q.   (By Mr. Beckham) You may answer.


 3     A.   Could you re-ask the question?


 4     Q.   Yes.  Is it your understanding that as a


 5 factual matter, Texas Central must be able to


 6 demonstrate that it can -- well, let me back up.


 7              Texas Central does not -- and I'm meaning


 8 all of the companies together, they don't have the money


 9 to build the rail today, true?


10     A.   That's true.


11     Q.   They don't have the money yet to buy the land,


12 true?


13              MR. NEBLETT:  I'm going to object to the


14 question as being beyond the scope of the deposition


15 notice.


16     Q.   (By Mr. Beckham) You can answer.


17              MR. NEBLETT:  No.  I'm going to instruct


18 the witness not to answer.


19              MR. BECKHAM:  We asked about finances.


20              MR. NEBLETT:  And we -- and we


21 specifically said we're not designating any witness as


22 to those matters.


23              MR. BECKHAM:  Well, that doesn't mean it's


24 beyond the notice.


25              MR. NEBLETT:  Well --
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 1              MR. BECKHAM:  It specifically contained --


 2 Robert, you don't get to frame the issues in the lawsuit


 3 with your objections.


 4              MR. NEBLETT:  It's beyond the notice if we


 5 tell you that we're not producing someone and you decide


 6 to --


 7              MR. BECKHAM:  No, it's not.  Those are


 8 lawyer words.


 9              MR. NEBLETT:  Patrick sent -- Patrick sent


10 a letter acknowledging that we're going to go forward


11 with this deposition with the understanding --


12              MR. BECKHAM:  I can make my record.


13              MR. NEBLETT:  I understand.


14              MR. BECKHAM:  I can make my record.


15              MR. NEBLETT:  But don't say that I haven't


16 made it clear that that's beyond the scope of this


17 deposition, because we have.  And we have an


18 understanding about it, in fact, that we were going


19 forward with this --


20              MR. BECKHAM:  Well, I still get to ask the


21 questions.


22              MR. NEBLETT:  -- and we can argue about it


23 later.


24              MR. BECKHAM:  You don't make -- sometimes


25 lawyers realize their objections are no good and they
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 1 got to --


 2              MR. NEBLETT:  Well --


 3              MR. BECKHAM:  -- they've got a


 4 responsibility to the court and they change their --


 5 they back off on them.


 6              MR. NEBLETT:  All right.  Well, I haven't


 7 had such an epiphany.


 8              MR. BECKHAM:  All right.  I hope --


 9              MR. NEBLETT:  I think my objection's good.


10              MR. BECKHAM:  -- I hope you do.


11              MR. NEBLETT:  Well, it's still a good


12 objection.


13              MR. BECKHAM:  Okay.


14     Q.   (By Mr. Beckham) So what is Texas Central's


15 position on completely undercapitalized companies having


16 eminent domain authority?


17              MR. NEBLETT:  Objection that the question


18 is beyond the scope of inquiry of the deposition notice,


19 and we are not producing a witness to testify to that --


20              MR. BECKHAM:  Okay.


21              MR. NEBLETT:  -- scope.


22     Q.   (By Mr. Beckham) Have you ever in your life


23 experience heard of a infrastructure project like the


24 superconducting super collider that failed because of


25 lack of funding?
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 1     A.   I have.


 2     Q.   Okay.  And you agree that the superconducting


 3 super collider was a bad idea?


 4     A.   I don't.


 5     Q.   Okay.  You -- you agree that a lot of


 6 landowners were hurt because their lands were taken and


 7 the project was never built?


 8     A.   I don't know about that.


 9     Q.   You don't know about that?  You think they were


10 benefited?


11     A.   They could have been.


12     Q.   Okay.


13     A.   It's beyond my knowledge.


14              MR. NEBLETT:  Objection, beyond the scope


15 of the deposition --


16     Q.   (By Mr. Beckham) The reason the property was


17 taken was to build the project, right?


18     A.   I don't know that the property was taken.  Was


19 it paid for?


20     Q.   The reason Texas Central, TCRI wants to take


21 land is to build this train, right?


22     A.   We would like to acquire land to build the


23 train, that's correct.


24     Q.   Okay.  And if Texas Central doesn't have the


25 money, you can understand the skepticism of a landowner
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 1 who says you shouldn't be able to take my land if you


 2 can't build the thing, true?


 3     A.   I can understand that.


 4              MR. NEBLETT:  I'm going to object to the


 5 question as being beyond the scope --


 6     Q.   (By Mr. Beckham) And is Texas Central --


 7              MR. NEBLETT:  -- of the inquiry of this


 8 deposition.


 9     Q.   (By Mr. Beckham) Is Texas Central claiming that


10 it should have eminent domain authority when it does not


11 have the financial ability to -- to acquire the land?


12              MR. NEBLETT:  I'm going to object to the


13 question as being beyond the scope of inquiry of what


14 we've provided this witness for, and I'm going to


15 instruct him not to answer.


16     Q.   (By Mr. Beckham) Does Texas Central claim that


17 it should have eminent domain authority when it doesn't


18 even have the financial ability to buy one train?


19              MR. NEBLETT:  I'm going to object to the


20 question as being beyond the scope inquiry for this


21 witness.  We have specifically said it, we're not


22 providing a witness as to those questions relating to


23 the financing.  And it was specifically agreed that we


24 would go forward with this deposition with that


25 understanding that we were not providing such a witness.


Page 66


 1 And I'm the instructing the witness not to answer.


 2              MR. BECKHAM:  And, Robert, can we have an


 3 agreement that every time you instruct him not to


 4 answer, I don't have to ask him if he's going to follow


 5 his attorney's advice, we can presume that he is?


 6              MR. NEBLETT:  Yes.


 7              MR. BECKHAM:  Okay.


 8     Q.   (By Mr. Beckham) And does -- how much does one


 9 Shinkansen -- did I pronounce that right?


10     A.   You did.


11     Q.   Okay.  First time ever.  How much does one --


12 how many cars on one train under y'all's plans?  You got


13 an engine?


14     A.   There's not an engine.  It's a distributed


15 drive system.  So there's eight cars.


16     Q.   Propulsion on all eight cars?


17     A.   Correct.


18     Q.   Okay.  So is the first car -- has a different


19 seating format, I mean, there's a --


20     A.   It does.  There's a cab and some seating in


21 it --


22     Q.   Okay.


23     A.   -- as opposed to other passenger railroad that


24 has a locomotive with no seating in it.


25     Q.   Okay.  And is there an engine cab on both ends?
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 1     A.   There is.


 2     Q.   Okay.  So there's two engine-cab-type cars and


 3 six coach cars?


 4     A.   Correct.  There's seating in the -- in the cab


 5 cars.


 6     Q.   I understand.


 7     A.   Okay.


 8     Q.   And is that -- is that eight-car configuration


 9 the standard in Japan or is it proprietary to what you


10 guys are planning to do in Texas?


11     A.   There is in Japan different systems or


12 companies within Japan because the railroad system is


13 broken up into different areas.  The Tokaido-Shinkansen,


14 which is JRC, runs 16-car train sets.  In the south of


15 Japan, they run eight-car train sets.  So it's a common


16 configuration.


17     Q.   Okay.  And is the 700 the eight-car train set?


18     A.   Yes.


19     Q.   Okay.  And that's what TCRI is planning for


20 Texas?


21     A.   Correct.


22     Q.   Okay.  So what does one eight-car set with two


23 engines cost?


24              MR. NEBLETT:  I'm going to object to the


25 question as being beyond the scope of inquiry for this
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 1 deposition.


 2     Q.   (By Mr. Beckham) You can answer.


 3              MR. NEBLETT:  If you can direct me where


 4 that is, I'll withdraw my objection, Mr. Beckham, but I


 5 don't see where it's -- that this witness has been asked


 6 to opine about that.


 7              MR. BECKHAM:  Oh, I just think it's


 8 contextual.


 9     Q.   (By Mr. Beckham) You can answer.  Go ahead.


10              MR. NEBLETT:  I'm -- I'm going to instruct


11 him not to answer.


12     Q.   (By Mr. Beckham) All right.  Does -- has Texas


13 Central -- does Texas Central have the money to buy even


14 one car?


15              MR. NEBLETT:  Objection, instruct the


16 witness not to answer.


17     Q.   (By Mr. Beckham) And has Texas Central entered


18 into a contract -- who is the manufacturer of the train?


19     A.   There's several manufacturers.  The Nippon


20 Sharyo is one.


21     Q.   Who's the lead -- who does TCRI contract with


22 to buy them?


23     A.   Either Hitachi or Nippon Sharyo.


24     Q.   Okay.  And are those contracts in existence?


25     A.   Discussions are in existence.
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 1     Q.   Okay.  So the answer is --


 2              MR. MCSHAN:  It's part of that.


 3              MR. BECKHAM:  Yeah.  Counselor, Number 9


 4 is the basis for TCRI's claim of the $10 billion cost


 5 estimate, so the cost of the train would clearly be


 6 within that.  I don't know why you're trying to block so


 7 many questions.


 8              MR. NEBLETT:  Well, I asked you, because I


 9 was looking for it, I asked you to show me the basis for


10 it.


11              MR. BECKHAM:  So I have.


12              MR. NEBLETT:  I do see that Number 9 reads


13 something relating to cost, so restate your question.


14              MR. BECKHAM:  Sure.


15     Q.   (By Mr. Beckham) How much does one train set


16 cost?


17     A.   Approximately 40 million.


18     Q.   Okay.  And how many train sets are going to be


19 in your starter kit?


20     A.   As provided in our environmental impact


21 statement, we have 15 train sets as our initial


22 operating plan.


23     Q.   Okay.  So -- and you said 40?


24     A.   Correct.


25     Q.   So 15 times 40 is 600 million?
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 1     A.   Correct.


 2     Q.   Okay.  And so TCRI does not have or all of


 3 Texas Central doesn't have 600 million to buy the trains


 4 now, true?


 5     A.   That's true.


 6     Q.   Okay.


 7              MR. NEBLETT:  Objection, and I'll instruct


 8 the witness not to answer.


 9     Q.   (By Mr. Beckham) There is currently no contract


10 in existence between TCRI -- strike that -- any Texas


11 Central entity and the manufacturers for the purchase;


12 there are negotiations but there's no contract, true?


13     A.   True.


14     Q.   Okay.  And TCRI has not -- does not have --


15 financing security in writing to buy the trains, true?


16              MR. NEBLETT:  Objection, and I'm going to


17 instruct the witness not to answer.  It's beyond the


18 scope of this deposition.  This witness has not been


19 designated for such testimony.


20              MR. BECKHAM:  Well, that's part of the


21 cost estimate.


22              MR. NEBLETT:  No, it's not.


23              MR. BECKHAM:  Sure it is.


24              MR. NEBLETT:  No, it's not.


25     Q.   (By Mr. Beckham) Okay.  How much has Texas
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 1 Central budgeted for land acquisition costs as part of


 2 the $10 billion?


 3     A.   Several hundred million.


 4     Q.   How many several?


 5     A.   Approximately 300.


 6     Q.   Okay.  300 million.  And do you know roughly


 7 how many acres are going to be taken?


 8     A.   I do.


 9     Q.   How many is that?


10     A.   Approximately 7,000 acres.  That number is


11 still under revision because we're working on


12 engineering of elevating the train on the viaduct, which


13 narrows its footprint.


14     Q.   So it may be 10 percent either way or be a


15 bigger variance or you don't -- or do you know?


16     A.   I believe that to be on the upper end.  It


17 could come down.  We're working to elevate the train in


18 additional sections --


19     Q.   Okay.


20     A.   -- which results in a smaller footprint on the


21 ground.


22     Q.   And with respect to -- I've looked at your


23 website and seen things about viaduct and seen things


24 about elevated tracks and berms and pass-throughs,


25 et cetera.  If we're talking -- are you generally
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 1 familiar with Mr. Miles' property?


 2     A.   I am.


 3     Q.   Okay.  I'm sure you guys have had drones or


 4 planes or helicopters fly the route?


 5     A.   We have once.


 6     Q.   Many occasions?


 7     A.   Just once.


 8     Q.   Just once?


 9     A.   Uh-huh.


10     Q.   Whose is the helicopter that's buzzing over my


11 ranch all the time?


12     A.   I don't know.


13     Q.   It's one of you guys, I know.  You said you've


14 only flown the route one time?


15     A.   Yup, we have one LIDAR.


16     Q.   Okay.  So LIDAR gives you topographic


17 information, right?


18     A.   It does.


19     Q.   Okay.  And so Mr. Miles' place is relatively


20 flat, right?


21     A.   Relatively.


22     Q.   Okay.  If we assume -- let's assume it's flat


23 rural land and there's no -- no county roads or highways


24 on it that we're crossing.  Is the plan to have a


25 earthen berm across just a -- just flat rural land?
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 1     A.   Not necessarily.


 2     Q.   What's the -- what's the initial plan, and then


 3 we'll go to the alternatives?


 4     A.   The alignments are still under development with


 5 regard to elevations.  And I -- let me give a little


 6 background.  At 205 miles an hour, we have very tight


 7 tolerances.


 8     Q.   I understand.  You don't want a roller coaster?


 9     A.   You don't want a roller coaster.


10     Q.   I would, that would be fun, but.


11     A.   No seat belts.  So -- so it's not all dependent


12 upon Mr. Miles' land, because it could be, in part, that


13 -- the consequences of the land within a couple of miles


14 to the north or south of Mr. Miles --


15     Q.   I understand.


16     A.   -- could have an equal or dominant


17 consequence on --


18     Q.   I've got it.


19     A.   -- on the design of the land across Mr. Miles.


20     Q.   I have heard this figure thrown about, and I


21 want to know if it's accurate or not.  I've heard that


22 the tolerances, the Shinkansen 700 can't turn more than


23 1 degree or elevate or deelevate more than 1 degree at


24 the high speed.  Is that -- is that an accurate degree


25 percentage or is it even less than that or not that
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 1 tight?


 2     A.   It's not quite that tight.


 3     Q.   Okay.  So it's 2 degrees or?


 4     A.   1 1/2 percent is for -- at speed.


 5     Q.   1/2 percent or 1 1/2 degrees?


 6     A.   Well, 1 1/2 percent of elevation changes.


 7     Q.   Okay.


 8     A.   So if we're talking about radiance for


 9 horizontal curvature as opposed to in vertical, I can


10 get the math out and show you how --


11     Q.   You can't do that off the top of your head?


12     A.   No.


13     Q.   Okay.  So 1 1/2 percent on gradient?


14     A.   Uh-huh.


15     Q.   Okay.  And if all other factors are equal and


16 you have a piece of rural land, is the -- is the track


17 going to be at grade or is it going to being elevated?


18     A.   That's still under development.  We are looking


19 to achieve around a 65 to 80 percent elevated track


20 route.


21     Q.   Okay.  And if it's at grade, then a --


22 Mr. Miles' property, he will not be able to cross from


23 one side to the other?


24     A.   The -- provisions could be made for him to


25 cross from one side to the other.
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 1     Q.   Like what?


 2     A.   Pass-throughs underneath.


 3     Q.   So you'd have -- the train could be at grade


 4 and we dig a tunnel underneath?


 5     A.   That's a possibility.


 6     Q.   Okay.  What's another possibility?


 7     A.   The train would be elevated as --


 8     Q.   No, no, this is if it's at grade.


 9     A.   We have designs for the roads to go over the


10 train as well.


11     Q.   I'm not talking about a road.  I'm just talking


12 about a landowner getting his cows from one side to the


13 other.


14     A.   Access to go over the railway.


15     Q.   Okay.  Has Texas Central committed to allowing


16 every landowner access to the other side to his land?


17     A.   We have.


18     Q.   Okay.  What if it's a -- what if it's a 10-acre


19 place?


20     A.   We'll have to discuss that with the landowner.


21     Q.   Well, have you committed or not?  That's what


22 I'm trying to understand.


23     A.   We have --


24              MR. NEBLETT:  Let me say this:  I'm going


25 to object that this is beyond the scope of the inquiry
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 1 for this witness.


 2              MR. BECKHAM:  It's part of the cost


 3 estimate, because those things are costly.


 4              MR. NEBLETT:  Well, that's not --


 5              MR. BECKHAM:  It's costly to put an


 6 overpass over the train, right?


 7              MR. NEBLETT:  That's not part of the cost


 8 estimate.


 9              MR. BECKHAM:  Well, sure it is.


10              MR. NEBLETT:  Well, no --


11     Q.   (By Mr. Beckham) Have you guys figured in to


12 your 10 billion the cost of crossing -- I mean, you have


13 a computer system that has every single piece of


14 property, right?


15     A.   Correct.


16     Q.   Okay.  Is that TCRI, some other Texas Central


17 entity or the contract land staffing that has that


18 mapping program?


19     A.   Contract land staff.  However, in conjunction


20 with our engineering firms, we have that --


21     Q.   Okay.


22     A.   -- that data itself as well.


23     Q.   You probably own the system, but contract land


24 staffing is running it; is that fair?


25     A.   I believe that to be right.
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 1     Q.   Okay.  And so you guys know exactly how many


 2 tracts of land must be crossed?  I know there's


 3 different alignments, but under an Alignment A, I could,


 4 say, push a button, and you could tell me how many


 5 tracts of land?


 6     A.   Yes, we could.


 7     Q.   Can you tell me roughly how many tracts of land


 8 are crossed with the primary --


 9              MR. NEBLETT:  I'm going to object.


10     Q.   (By Mr. Beckham) -- utility corridor?


11              MR. NEBLETT:  I'm going to object.


12              MR. BECKHAM:  It's part of the cost


13 estimate.


14              MR. NEBLETT:  No, it's not part of the


15 cost estimate.


16              MR. BECKHAM:  Sure it is.


17              MR. NEBLETT:  That's not part of the cost


18 estimate.  You want to include everything and make it


19 part of the cost estimate.  It's not part of the cost


20 estimate.  You're trying -- you're getting into the


21 operations --


22              MR. BECKHAM:  Robert, you're just arguing.


23              MR. NEBLETT:  No, I'm not.


24     Q.   (By Mr. Beckham) Do you know how much it costs


25 to dig a tunnel under the train --
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 1     A.   I --


 2     Q.   -- to let the cows go underneath?


 3     A.   I don't specifically.


 4     Q.   I mean, somebody does, right?


 5     A.   Correct.


 6     Q.   Texas Central does, right?


 7     A.   Correct.


 8     Q.   Does Texas Central know how much it costs to


 9 build an overpass over the train?


10     A.   Yes, they do.


11     Q.   Okay.  Overpass probably costs more than a


12 tunnel underneath, right?


13     A.   It depends on the geotechnical characteristics


14 of the -- of the physical environment.


15     Q.   Don't overpasses typically cost more than


16 tunnels?


17     A.   Not necessarily.


18     Q.   You got to get off -- because if the -- if


19 the -- the typical berm where -- I've heard from


20 meetings, I heard you speak, I've seen the videos of you


21 speaking at meetings where Texas Central intends to


22 allow landowners to drive a piece of agricultural


23 equipment underneath with 14-foot clearance; is that


24 right?


25     A.   If needed, correct.


Page 79


 1     Q.   Okay.  And so then there's got to be some dirt


 2 on top of that and then the train track.  How tall is


 3 the train?


 4     A.   The rolling stock is 11 feet tall.


 5     Q.   Okay.  And then how far above the 11 feet is


 6 the electrical superstructure?


 7     A.   I think it's a total height of -- from -- from


 8 track elevation to the top of the electric


 9 infrastructure, which would be the tallest component,


10 around 25 feet.


11     Q.   Okay.  So 20-foot berm, 25-foot on top, so from


12 the -- from the ground level to the top, maybe 45 feet,


13 and then the overpass would have to be above that,


14 right?


15     A.   Yeah.


16     Q.   How much clearance between the top wire and the


17 bottom of the bridge?


18     A.   Not much.


19     Q.   2 feet or something?


20     A.   Probably.


21     Q.   Okay.  And then a bridge is 4 or 5 feet thick


22 probably?


23     A.   Well, it depends on what you're putting on the


24 bridge.


25     Q.   A car or tractor.
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 1     A.   Okay.


 2     Q.   Could be more than 2 feet thick, right?


 3     A.   Right.


 4     Q.   Huh?


 5     A.   Yeah.


 6     Q.   Okay.  So if we're at 45 plus 2, 47, 52, 53


 7 feet to the roadbed, minimum, if we have a 20-foot berm?


 8     A.   If you had a 20-foot berm.


 9     Q.   Okay.


10     A.   I'm -- I'm not aware of any place that we have


11 a 20-foot berm.


12     Q.   Well, if you have a 14-foot clearance, you've


13 got to have four or five feet of dirt in the track bed


14 on top of it, right?


15     A.   Correct.


16     Q.   Okay.  Well, what would the surface of the rail


17 be if you had 14-foot clearance, at least 20 feet,


18 right?


19              MR. NEBLETT:  I'm going to object to this


20 line of inquiry because it doesn't have anything to do


21 with what Mr. McCabe has been designated to testify for.


22              MR. BECKHAM:  Okay.  It goes to cost.


23              MR. NEBLETT:  It doesn't go to cost


24 estimate.  A cost estimate is a cost estimate.  You're


25 asking about everything to do with the train and it
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 1 has -- it has nothing to do with cost estimates.


 2              MR. BECKHAM:  Well, I'm going to ask him


 3 --


 4              MR. NEBLETT:  In some sense, everything


 5 has to do with cost, but when you ask about cost


 6 estimates, you can -- you can review what was plead in


 7 the pleading and so forth, but you're not -- that


 8 doesn't open up everything to do with the operation of


 9 the train.


10     Q.   (By Mr. Beckham) Why did Tim Keith swear that


11 it was 10 billion in the petition for exemption when it


12 had already been announced that it was going be to 12


13 billion?


14     A.   I'm believe that --


15              MR. NEBLETT:  I'm going to object to the


16 question as to form.


17     Q.   (By Mr. Beckham) You can answer.


18              MR. NEBLETT:  And I think that that


19 misrepresents the -- the representation of Mr. Keith,


20 but I'd have to look at it to be certain of that.


21     Q.   (By Mr. Beckham) Go ahead.


22     A.   The -- what's included in costs, there's a


23 number of factors that are included or not included when


24 we talk about cost.  So for instance, if one set of


25 costs would be inclusive of -- let's use your example
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 1 about rolling stock, if rolling stock was to be financed


 2 as a part of cost or not.  And so in some instances or


 3 --


 4     Q.   Say that again.  If something is financed, it's


 5 not part of the cost?


 6     A.   Well, it depends on what is a capital cost


 7 versus an expense, but I --


 8     Q.   Are you kidding me?


 9     A.   I'm not the finance guy.  We've -- no, I'm not


10 the finance guy.


11     Q.   So you're telling me that when Tim Keith swore


12 to the federal government it would cost 10 billion, he


13 was leaving out anything that would be financed?


14     A.   He said --


15              MR. NEBLETT:  I'm going to object to the


16 question as to form, primarily because I believe that


17 that's not what Mr. Keith said.


18     A.   I thought it was more than 10 billion was his


19 statement.


20     Q.   (By Mr. Beckham) So --


21     A.   At least -- or at least 10 billion.


22     Q.   Well, but Texas Central had already released


23 that it was going to cost more than 12 billion at that


24 time, correct?


25     A.   I don't know that.
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 1     Q.   Really?


 2     A.   Correct.


 3     Q.   How long has Texas Central known -- this is on


 4 cost estimates -- we've got several newspaper articles


 5 where Tim Keith was saying it's going to cost over 12


 6 billion before the STB filing.


 7     A.   Our costs are -- one, we don't have a final


 8 alignment release by the FRA, so we don't have a final


 9 cost.  Secondly is that, as I've talked about in


10 response to landowner concern about access, about


11 maximizing what we call viaduct or the elevated


12 sections, so that's -- there's a cost to incur to


13 elevate.


14     Q.   Is viaduct more expensive than berm?


15     A.   It can be.


16     Q.   When is it not?  I mean, it's at the same


17 height.  So if you had a -- tell me again.  I'm sorry.


18 If the -- just so I can give you a good question.


19              If you have a 14-foot clearance, what is a


20 -- what do you call a pass-through through a berm?


21     A.   A pass-through.


22     Q.   A pass -- we can use that term?


23     A.   We can.


24     Q.   Okay.  What is -- is it a giant 28-foot pipe


25 that's cut in half like a Quonset hut or is it -- how is
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 1 it structurally built?


 2     A.   I think the analogy would be it would be a


 3 rectangular box structure.


 4     Q.   Okay.  Reinforced concrete?


 5     A.   Correct.


 6     Q.   Okay.  And so tell me again what you thought


 7 the -- the track height would be if you had a 14-foot


 8 pass-through, roughly.


 9     A.   Several feet on top -- above the top of the


10 pass-through.


11     Q.   Five or six feet?


12     A.   At most.


13     Q.   Okay.


14     A.   Something as low as probably three feet that --


15 I'm not certain, but it's in that range.


16     Q.   Okay.  And then you think 25 feet from the


17 track height to the top of the electric superstructure?


18     A.   Correct.


19     Q.   Okay.  And has Texas Central -- if we're


20 talking about a 14-foot pass-through and, roughly, 18 to


21 20-foot track height, is it more expensive or less


22 expensive to do the viaduct as opposed to an earthen


23 berm?


24     A.   At that kind of elevation it's less expensive


25 to do the viaduct.
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 1     Q.   Okay.  Where is the tipping point?


 2     A.   It depends on the soils for the berm work.


 3     Q.   Just roughly?


 4     A.   So whether -- whether it's five to seven feet


 5 in elevation or 12 feet, it's very much dependent, very,


 6 very dependent on the soils beneath that you would


 7 otherwise use for placement in the embankment.


 8     Q.   Okay.  Why -- why is the TxDOT estimate of 18.3


 9 billion so much different from what Mr. Keith swore to?


10     A.   I'm not that familiar with TxDOT's estimate.  I


11 don't -- don't know that.


12     Q.   Well, you said you read the report?


13     A.   I have at one time.  I don't -- I don't recall


14 exactly, and I didn't do an analysis of why it is or


15 isn't within the costs that we have.


16     Q.   Who has more experience estimating


17 infrastructure projects, TxDOT or TCR?


18              MR. NEBLETT:  Objection, form.


19     A.   I think -- I think, as defined who TCRI is, our


20 partners are world-class, and I think they have great


21 expertise at estimating these types of structures and


22 costs.


23     Q.   (By Mr. Beckham) Like they did in California?


24     A.   No.


25     Q.   Okay.  Well, what system are they using in
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 1 California?


 2     A.   They aren't using a system in California.  They


 3 haven't designated a technology.


 4     Q.   But don't you think they have world-class


 5 estimators out in California?


 6              MR. NEBLETT:  Objection, form.


 7     A.   They might.  I could speculate that it's a


 8 different type project.


 9     Q.   (By Mr. Beckham) Are you saying you don't know


10 who the firms are, Texas Central doesn't know who the


11 firms are in California?


12              MR. NEBLETT:  Objection, objection as to


13 form and it's beyond the scope of this deposition.


14     Q.   (By Mr. Beckham) Do you have a rough or just a


15 general idea, just reading trade press, where their


16 estimate started around 30 million and they're up over


17 almost 80 billion by now?


18     A.   I am aware of that.


19     Q.   Do you have some just general awareness that,


20 the vast majority of time, massive infrastructure


21 projects are completed way above the initial estimates?


22              MR. NEBLETT:  I'm going to object as to


23 form and also is beyond the scope of inquiry.  I mean,


24 and what's -- the frame -- the frame of the question


25 suggests that you're asking him in a personal level
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 1 instead of in a corporate level.


 2              MR. BECKHAM:  Well, he can ask answer this


 3 one.  It won't hurt you, Robert.


 4              MR. NEBLETT:  If you're asking --


 5              MR. BECKHAM:  It won't hurt you to let him


 6 answer this one.


 7              MR. NEBLETT:  Well, you know, you're


 8 asking questions that are beyond the scope of this


 9 deposition, so I don't see any reason why we ought to go


10 into that.


11              MR. BECKHAM:  If you're making me write


12 every question down, that's a different set of rules.


13              MR. NEBLETT:  I'm not, but obviously --


14              MR. BECKHAM:  With respect to the cost


15 estimates --


16              MR. NEBLETT:  -- what happens in


17 California has nothing to do with what happens in Texas.


18              MR. BECKHAM:  Oh, but it does.


19              MR. NEBLETT:  It's not part of the scope


20 of the deposition.


21              MR. BECKHAM:  I know you guys hope it


22 doesn't.


23              MR. NEBLETT:  Well, it's not part of the


24 scope of the deposition in any event.


25              MR. BECKHAM:  It is.
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 1     Q.   (By Mr. Beckham) Have the costs estimates been


 2 adjusted for the fact that infrastructure projects


 3 usually go up?


 4     A.   No.


 5              MR. NEBLETT:  Objection, form.


 6     A.   No, they're not.


 7     Q.   (By Mr. Beckham) Okay.  These are the initial


 8 cost estimates, right?


 9     A.   These are the initial cost estimates, what?


10     Q.   Well, they are, they're initial cost estimates.


11     A.   That's correct.


12     Q.   Okay.  And does -- is there a cost estimate for


13 running along the I-45 corridor?


14     A.   There was.


15     Q.   And what was that?


16     A.   I don't specifically recall the numbers.


17     Q.   Just round numbers.


18     A.   I don't recall.


19     Q.   Well, was it twice as much?


20     A.   No, it wasn't.  The challenge with the I-45


21 corridor is -- and why it ranked so poorly of the four


22 corridors is outlined in the step 1 or step 1 report


23 that's published, has to do with the curvature of I-45


24 and the challenges of getting into the city of Houston.


25     Q.   And -- well, if you have -- were there also







Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 23


DepoTexas, Inc.


Page 89


 1 cost estimates for going further into downtown Houston


 2 and -- and getting the station in an area that would


 3 better serve Houston citizens?


 4     A.   There were cost estimates for different


 5 approaches into different locations within Houston, yes.


 6     Q.   Okay.  And you know there's -- there's


 7 criticism of the current location because it's going to


 8 -- it's an area with heavy traffic, it's going to be


 9 hard to get to from different parts of Houston; you're


10 certainly aware of that, aren't you?


11     A.   I'm aware of it.


12     Q.   Yeah.  And have you ever tried to drive from


13 that part of Houston to downtown at 8 o'clock in the


14 morning?


15     A.   I have.  Our ridership reflects a desire of the


16 riders both originating from Houston as well as the


17 ridership of the folks that are in the Dallas area that


18 there is a preference for that location over a downtown


19 location.


20     Q.   And who -- which study is that in?


21     A.   The Louis Berger Group.


22     Q.   Which one?


23              MR. BECKHAM:  On exhibit -- let's see,


24 which report is that answered from on Exhibit 2?  Will


25 you just take a pen and just number those reports so --
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 1 we should have numbered them in the beginning.  Thank


 2 you, Robert.


 3     A.   I don't believe it's on here.


 4     Q.   (By Mr. Beckham) Okay.  What was the name of


 5 the report that -- that you're talking about that showed


 6 preferences of ridership?


 7     A.   I don't specifically recall the name of the


 8 report, but the consultant that did the work was the


 9 Louis Berger Group.


10              MR. BECKHAM:  Okay.  So there's an


11 additional -- let's just write on there Number 10 and


12 just say additional Louis Berger report on ridership


13 preferences.


14              MR. NEBLETT:  Blake, it's noon, so when


15 you get to a convenient stopping point, let's break for


16 lunch.


17              MR. BECKHAM:  All right.  How about a


18 couple more minutes?


19              MR. NEBLETT:  Okay.


20     Q.   (By Mr. Beckham) Are you aware of any companies


21 that are trying to run high-speed rail from Dallas to


22 Houston other than Texas Central?


23     A.   I'm not aware of any other.


24     Q.   All right.  So there is no competition for


25 high-speed rail from Dallas to Houston that you're aware
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 1 of?


 2     A.   That's correct.


 3     Q.   Okay.  On the ridership report that that --


 4 where did exhibit -- Number 10 on Exhibit 2, on that


 5 report, from your memory of reading it, did Louis


 6 Berger, did he do some like in-person surveys, talk to


 7 people in Houston?


 8     A.   He did.


 9     Q.   Or was it based on numbers and patterns?


10     A.   It's a combination of both.


11     Q.   Okay.


12     A.   The LBG's survey, if I recall correctly,


13 include both surveys, interviews, as well as modeling.


14     Q.   Okay.  And did -- did they also do surveys and


15 interviews in Dallas and they determined that a location


16 south of I-30 was what people wanted?


17     A.   They did.


18     Q.   Okay.  Are some of the investors in TCP


19 significant landowners where the Dallas station is


20 planned?


21     A.   There is.


22     Q.   Okay.  Jack Matthews?


23     A.   Correct.


24     Q.   Okay.  Any others?


25     A.   No.
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 1     Q.   Okay.  And are some of the investors in TCP


 2 significant landowners near where the Houston location


 3 is going to be?


 4     A.   No.


 5     Q.   Okay.  Who owns the land in Houston?


 6     A.   We don't own the land, so --


 7     Q.   Who does was the question.


 8     A.   Depending on the station location, because


 9 we're evaluating three different areas for those


10 locations, I'd have to look at a document and see who


11 those landowners are.  I don't know that.


12     Q.   Do you know any of them off the top of your


13 head?


14              MR. NEBLETT:  I'm going to object to the


15 question as asking for testimony beyond the scope of


16 this deposition.


17     Q.   (By Mr. Beckham) Well, have you gotten the cost


18 for the land in Houston?


19     A.   We have.


20     Q.   Okay.  How much is it?


21     A.   Well, it depends on the site.


22     Q.   Okay.  Well, tell me the three different sites.


23     A.   If you're familiar with the area, there's a


24 site, the southern-most site which would be in proximity


25 to the Northwest Transit Center.  Then, approximately --
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 1 I'll get back to ownership and cost -- 4,000 feet to the


 2 north along Hempstead Road is an industrial site there.


 3     Q.   And what's the cost of that site?


 4              MR. NEBLETT:  I'm going to object to


 5 the -- I'm going to object to the question as being


 6 beyond the scope of this deposition.


 7              MR. BECKHAM:  Cost estimates?


 8              MR. NEBLETT:  Individual cost estimates


 9 for individual properties is not part of the scope of


10 this deposition.


11     A.   It depends on how much of the property that


12 we're talking to a landowner and negotiating with the


13 landowner on, and I believe -- I don't know that number


14 specifically.


15     Q.   (By Mr. Beckham) Do you know how many acres


16 you're trying to get?


17     A.   Each site is a different amount of acreage.


18     Q.   Roughly, minimum?


19     A.   A minimum for a station site is 25, 30 acres.


20 It's, in part, is dependent on whether or not we have


21 additional services at that site for the train sets.


22              And then the third site is in -- is the


23 Northwest Mall, in that location.  I'm not sure I can


24 provide a price estimate for acreage due to the


25 confidentiality on the -- the land site.  I don't have
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 1 those numbers.


 2              MR. NEBLETT:  You know, Mr. McCabe, it's


 3 beyond the scope of this deposition, in any event, so


 4 I'm going to instruct you not to do so.


 5     Q.   (By Mr. Beckham) Are there any signed contracts


 6 for any of those Houston locations or are they still in


 7 negotiation phase?


 8              MR. NEBLETT:  I'm going to object as


 9 beyond the scope of this deposition, and I'm going to


10 instruct the witness not to answer that question.


11     Q.   (By Mr. Beckham) On the -- if you were saying


12 earlier if you -- in areas where the -- did you say


13 aqueduct?


14     A.   Viaduct.


15     Q.   Viaduct, okay.  If the -- if the viaduct


16 approach is taken, it narrows the -- the corridor


17 needed?


18     A.   It can.


19     Q.   Okay.


20     A.   Correct.


21     Q.   Do you understand the difference between a


22 condemnation in fee and a condemnation of an easement?


23     A.   I'm not sure.


24     Q.   Do you understand the difference in fee simple


25 title and an easement?
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 1     A.   Yes.


 2     Q.   Okay.  When Texas Central condemns on a place


 3 where there's going to be an earthen berm, are there


 4 going to be fences on both sides?


 5     A.   There will.


 6     Q.   Okay.  And is it Texas Central's plan to


 7 condemn in fee there with an earthen berm and the


 8 fences?


 9              MR. NEBLETT:  I'm going to object to the


10 question as being beyond the scope of this deposition.


11     A.   It's my general understanding that the


12 condemnation would be as an easement.


13     Q.   (By Mr. Beckham) In either case?


14     A.   Yes.


15     Q.   Okay.  And how wide or narrow would the --


16 would the right-of-way be if -- well, I'll say it


17 another way.  If it's the berm, it's a hundred feet; is


18 that accurate, generally?


19     A.   No, that's not accurate.


20     Q.   Okay.  What is -- how wide will it be?


21              MR. NEBLETT:  Objection to the form and


22 because it's beyond the scope of this deposition.


23              MR. BECKHAM:  He swore to it in the


24 pleading.


25              MR. NEBLETT:  He swore to what in the
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 1 pleading?


 2              MR. BECKHAM:  That it's a hundred feet,


 3 the same as a county road.


 4              MR. NEBLETT:  Yeah, but you're asking for


 5 distinctions between where there's a viaduct --


 6              MR. BECKHAM:  Well, I know, I'm asking him


 7 --


 8              MR. NEBLETT:  Those have nothing to do --


 9              MR. BECKHAM:  Okay.  I'm asking about what


10 he swore to in the pleading.


11              MR. NEBLETT:  This is a case about the


12 right to survey.  You're wanting to get into design and


13 the entire process of the entire project, and it has


14 nothing to do with the right to survey.


15              MR. BECKHAM:  Well, we don't believe that


16 you have eminent domain, so all these things have to do


17 with that.  And remember, that's your burden of proof.


18              MR. NEBLETT:  That's --


19              MR. BECKHAM:  It's really not ours.


20              MR. NEBLETT:  It has nothing do with the


21 question that's on the table.


22              MR. BECKHAM:  Well, I don't think you get


23 to tell me how to argue my case, pretty sure about that.


24              MR. NEBLETT:  Well, I'm pretty sure I get


25 to object when you've gone beyond the scope of the
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 1 deposition.


 2              MR. BECKHAM:  Okay.


 3     Q.   (By Mr. Beckham) So how -- and I know you can't


 4 say for all circumstances but just for general


 5 information, if there's a berm, are you looking at a


 6 hundred foot right-of-way like you said in the petition?


 7     A.   Correct.


 8     Q.   Under oath?  Okay.  And when it's a viaduct,


 9 typically, how wide is it going to be?


10     A.   It could be less than that.


11     Q.   Okay.


12     A.   A viaduct deck is about 50 feet wide, slightly


13 smaller.


14     Q.   Okay.


15     A.   So it depends on the access to the viaduct, so


16 there may be some additional right-of-way adjacent to


17 the viaduct.  So if you look at 50 feet for the viaduct,


18 it could be as little as 75 feet.


19     Q.   So you could have a truck drive up and down or


20 something like that?


21     A.   Correct.


22     Q.   Okay.  And if it's a viaduct, is there any need


23 for fencing?


24     A.   No, there is not.


25              MR. BECKHAM:  Okay.  You want to take a
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 1 lunch break now?


 2              MR. NEBLETT:  Yes.


 3              MR. BECKHAM:  Okay.


 4              THE VIDEOGRAPHER:  It's 12:07.  We're


 5 going off the record.


 6              (Lunch recess.)


 7              THE VIDEOGRAPHER:  It's 1:28.  Beginning


 8 tape Number 3.  We're on the record.


 9     Q.   (By Mr. Beckham) Did you look at any documents


10 during lunch?


11     A.   I did not.


12     Q.   Okay.  Did you talk to anybody other than your


13 lawyers about the deposition?


14     A.   No, I did not.


15     Q.   All right.  Looking at the Surface


16 Transportation Board response, it says that TCRI is


17 going to be responsible for construction and


18 infrastructure and then, once it's completed, the line


19 is going to be operated by TCRR.  Is that -- is that how


20 you understand it?


21     A.   Possibly.


22     Q.   Okay.  And so Texas Central Railroad &


23 Infrastructure, does it have the personnel and the


24 expertise to oversee the construction?


25     A.   Yes, it does.
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 1              MR. NEBLETT:  Objection, form.


 2     Q.   (By Mr. Beckham) And does -- does Texas -- tell


 3 me again when TCRR is.


 4     A.   Texas Central Railroad --


 5     Q.   Railroad?


 6     A.   Railroad.


 7     Q.   Is that an LLC?


 8     A.   I believe so.


 9     Q.   Okay.  Do you know if that's formed in Delaware


10 or in Texas?


11     A.   I don't recall.


12     Q.   Okay.  So are you -- if you were around the


13 office talking about Texas Central -- Central Railroad,


14 do you call that TCRR or what would you call that


15 entity?


16     A.   We would call it TCRR.


17     Q.   Okay.  Is TCRR a wholly owned subsidiary of


18 Texas Central Partners?


19     A.   It is.


20     Q.   And TCRI is also a wholly owned subsidiary?


21     A.   It is.


22     Q.   Okay.  How many shareholders are there in TCP?


23     A.   I don't know.


24              MR. NEBLETT:  I'm sorry?


25              MR. DOW:  How many shareholders.
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 1              MR. NEBLETT:  In TCP, you said?


 2              MR. BECKHAM:  Yeah.


 3     A.   I don't know.


 4     Q.   (By Mr. Beckham) Roughly.


 5     A.   A couple of dozen.


 6     Q.   And the -- is there an organizational chart


 7 that shows somewhere that TCRI is responsible for the


 8 acquisition, construction of the tracks and stations and


 9 other infrastructure?


10     A.   There is.


11     Q.   Okay.  And is there a -- is there a


12 organizational chart that shows that TCRR will operate


13 and maintain the Texas Central line after the


14 construction?


15     A.   It's our intention, correct.


16     Q.   Okay.  And when you say it's your intention,


17 it's the intention of Texas Central Partners that TCRR


18 will operate and maintain the Texas Central line; is


19 that right?


20     A.   I think there's a bit -- yes, with the


21 distinction between the two companies.  TCRR is focused


22 on the operations from a customer service standpoint,


23 from the revenue and fare, et cetera, and TCRI is the


24 infrastructure and track, civil works, core system,


25 et cetera.
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 1     Q.   Okay.  And the -- now, is there any government


 2 entity that has recognized -- let me back up.


 3              Earlier you said under oath, you don't get


 4 a piece of paper or certificate that says a company has


 5 eminent domain.  Do you remember that answer?


 6     A.   I do.


 7     Q.   And that's a true answer, right?


 8     A.   The best of my knowledge.


 9     Q.   Okay.  So Texas Central does not have from any


10 state agency an acknowledgment or an adjudication that


11 it has eminent domain authority, true?


12     A.   That's not -- I'm not aware of any, correct.


13     Q.   Okay.  And Texas Central does not contend that


14 the Surface Transportation Board can confer state law


15 eminent domain powers on Texas Central or its


16 affiliates, true?


17     A.   True.


18              MR. NEBLETT:  To the extent that that


19 seeks a legal answer, I'm going to object.


20     A.   So that's our understanding.


21     Q.   (By Mr. Beckham) Okay.  And same thing, Texas


22 Central does not contend that the Federal Railway


23 Administration can confer state law eminent domain


24 powers on any of Texas Central's affiliates, true?


25              MR. NEBLETT:  I'm going to object that
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 1 that question seeks legal opinion, and I'm going to


 2 instruct the witness not to give legal opinions.


 3     Q.   (By Mr. Beckham) You can answer.


 4     A.   It's our understanding.


 5     Q.   Okay.  And -- well, you've never heard anyone


 6 within Texas Central say, "We have eminent domain


 7 because the Surface Transportation Board says we do,"


 8 right?


 9              MR. NEBLETT:  Same objection.  I have a


10 further objection that that also seeks privileged


11 communications.


12              MR. BECKHAM:  And I'll exclude


13 communications from attorneys.


14     Q.   (By Mr. Beckham) I'm just talking about


15 management board meetings, whatever, no one said, well,


16 the Surface Transportation Board has approved us as


17 eminent domain, so can infer we have it, that never


18 happened, right?


19              MR. NEBLETT:  Same objection, that's


20 privileged communication, and so I'm going to instruct


21 the witness not to answer as to that question.


22              MR. BECKHAM:  The entire question?


23              MR. NEBLETT:  Yes.


24              MR. BECKHAM:  Okay.  Well, I was asking in


25 nonprivileged context.
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 1              MR. NEBLETT:  You're asking whether there


 2 have been communications among management about whether


 3 there was eminent domain authority had been granted by


 4 FRA, I think.


 5              MR. BECKHAM:  Okay.  So you give us a


 6 lawyer for the corporate rep and you say he can't answer


 7 legal questions; is that right?


 8              MR. NEBLETT:  I'm not giving you a lawyer


 9 for a corporate rep.


10     Q.   (By Mr. Beckham) Aren't you a lawyer, sir?


11              MR. NEBLETT:  He is a --


12     A.   I'm not a -- I'm not a lawyer for our company.


13     Q.   (By Mr. Beckham) Are you a lawyer?


14     A.   I am.


15     Q.   Okay.


16              MR. NEBLETT:  We're not offering legal


17 testimony in this deposition, as you know.


18              MR. BECKHAM:  Well, there are certainly


19 mixed questions of law and fact that you have to answer,


20 Robert, and I know you know that.


21     Q.   (By Mr. Beckham) Now, regardless of what Texas


22 Central believes or doesn't believe, the Surface


23 Transportation Board has never granted eminent domain


24 authority to Texas Central or its affiliates, right?


25              MR. NEBLETT:  Objection, it seeks --
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 1              MR. BECKHAM:  That's fact, has it


 2 happened.


 3              MR. NEBLETT:  Objection as to form.


 4     Q.   (By Mr. Beckham) Okay.  Go ahead?


 5     A.   No, it has not.


 6     Q.   Okay.  Same question:  Federal Railway


 7 Administration has never granted eminent domain


 8 authority to Texas Central or any of its affiliates,


 9 true?


10              MR. NEBLETT:  Objection as to form.


11     A.   That's correct.


12     Q.   (By Mr. Beckham) No federal agency has granted


13 eminent domain authority to Texas Central or its


14 affiliates, correct?


15              MR. NEBLETT:  Objection as to form.


16     A.   That's correct.


17     Q.   (By Mr. Beckham) TxDOT has not granted eminent


18 domain powers to Texas Central or its affiliates,


19 correct?


20     A.   That's correct.


21     Q.   No Texas regulatory agency has granted eminent


22 domain to Texas Central or its affiliates, correct?


23     A.   Correct.


24              MR. NEBLETT:  Objection, form.


25              MR. BECKHAM:  Okay.  What's the objection?
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 1              MR. NEBLETT:  Please state your question


 2 again.


 3              MR. BECKHAM:  No.  You have to know what


 4 it is when I say it.  You don't get a second chance.


 5              MR. NEBLETT:  Well, because you had a


 6 series --


 7              MR. BECKHAM:  The second chance:  There's


 8 no Texas regulatory has granted eminent domain to Texas


 9 Central or its affiliates.


10              MR. NEBLETT:  Yeah, it's asking the


11 witness for speculation.  He's not here to testify as to


12 those issues, and so testimony about that would be


13 speculative.


14              MR. BECKHAM:  We're at -- he's here to


15 testify how he got eminent domain, and I'm just closing


16 off any other avenues.


17              MR. NEBLETT:  But we're not going to put


18 on any testimony and we're not putting on any as to any


19 legal aspects of that.


20              MR. BECKHAM:  Well --


21              MR. NEBLETT:  If you want to ask him about


22 --


23              MR. BECKHAM:  That's a real dangerous


24 position for you to take when we get to trial, but --


25              MR. NEBLETT:  Well, no.
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 1              MR. BECKHAM:  Okay, I'm fine I'll move on.


 2              MR. NEBLETT:  But if you want to ask


 3 him -- I'm the lawyer, I'll be arguing the law, but if


 4 you want to ask him about factual aspects of it, that's


 5 certainly fair game.


 6              MR. BECKHAM:  Okay.  That is the factual


 7 aspect:  Has a regulatory agency granted you something.


 8     Q.   (By Mr. Beckham) Has any court, any Texas court


 9 granted or affirmed eminent domain power in Texas


10 Central or any of its affiliates?


11     A.   Can you restate that question?


12     Q.   Yes.  Has any Texas court issued a ruling or a


13 judgment that Texas Central or any of its affiliates has


14 eminent domain authority?


15     A.   Not that I'm aware of.


16     Q.   Okay.  Has Texas Central obtained -- and let me


17 go now to TCRI, I've been asking Texas Central and


18 affiliates.  Has TCRI obtained any injunction to conduct


19 surveys?


20     A.   I believe this is the first attempt.


21     Q.   So the answer is "no"?


22     A.   No.


23     Q.   Okay.  And what percentage -- I was talking to


24 you earlier, what do you call the utility corridor


25 route?  Is that the primary route or what -- is the one
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 1 that's most likely to be built, what would you call


 2 that?


 3     A.   It's --


 4              MR. NEBLETT:  Well, objection, form.


 5              MR. BECKHAM:  What?


 6              MR. NEBLETT:  That assumes facts not in


 7 evidence that there is.


 8              MR. BECKHAM:  Yes, I agree, it assumes the


 9 fact that it's not going to be built.  I'll sustain that


10 objection.


11              MR. NEBLETT:  No, it assumes that there is


12 a preferred route.


13     Q.   (By Mr. Beckham) There's not a preferred route?


14 Your attorney says there's not a preferred route.


15              MR. NEBLETT:  No, I didn't say that.  You


16 misquoted me.  I said your question assumes that, and


17 that you haven't asked that.


18     A.   The FRA published six -- six alignments within


19 the -- within the utility corridor.


20     Q.   (By Mr. Beckham) I'm familiar with that.


21     A.   Evaluation is ongoing within those six


22 alignments.


23     Q.   Okay.  Can you tell me how many, roughly,


24 within the utility corridor, how many affected


25 landowners are there?
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 1              MR. NEBLETT:  Objection.  The question is


 2 beyond the scope of the testimony.


 3     Q.   (By Mr. Beckham) You can answer.


 4              MR. NEBLETT:  If you know the answer to


 5 that, I'm going to let you answer that, Mr. McCabe.


 6     Q.   (By Mr. Beckham) You can give me --


 7     A.   I don't understand your question.  Is it for


 8 all six alignments?  Because I don't know that.


 9     Q.   Well, I understand, okay, if there's six


10 possible alignments in the utility corridor, most of the


11 utility corridor is -- is set.  There's -- I know


12 there's some variance, you know, Ellis County, there's a


13 couple of places.


14     A.   Uh-huh.


15     Q.   And whether -- I guess down around -- is it


16 around Jewett that you might go to 45 but you might


17 stay.  So I understand there's -- there's a flex, but I


18 think you should be able to tell me, hey, on the -- on


19 the route that affects the least landowners, there's


20 10,000 landowners; if we take option B and option C,


21 there's 12,000 landowners, or just a range.


22     A.   I don't --


23              MR. NEBLETT:  Same objection.


24     A.   I don't recall, partly because I look at a lot


25 of -- a lot of numbers and the mix on the landowners --
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 1     Q.   (By Mr. Beckham) Is more than -- is it more


 2 than 10,000 landowners?


 3              MR. NEBLETT:  Same objection.


 4     A.   No, I don't believe so.


 5     Q.   (By Mr. Beckham) Is it more than 5,000?


 6              MR. NEBLETT:  Same objection.


 7     A.   No, I don't believe so.


 8     Q.   (By Mr. Beckham) Okay.


 9     A.   I think it's less than that.


10     Q.   Can you give me an estimate of how many


11 landowners are affected?


12     A.   I just did.


13              MR. NEBLETT:  Objection -- objection,


14 form.


15     Q.   (By Mr. Beckham) Huh?


16     A.   I thought I just did.  Less than 5,000.


17     Q.   Less than five?  That's as close as you can


18 get?


19              MR. NEBLETT:  Objection, form.


20     A.   I -- I don't have a -- a good number for that.


21     Q.   (By Mr. Beckham) How many parcels of land has


22 Texas Central or its affiliates purchased in the -- in


23 any of the routes?


24              MR. NEBLETT:  I'm going to object to the


25 question as beyond the scope of the deposition notice.
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 1     Q.   (By Mr. Beckham) You can answer.


 2              MR. NEBLETT:  And I'm going to instruct


 3 the witness not answer.


 4              MR. BECKHAM:  On what basis?


 5              MR. NEBLETT:  It's beyond the scope of


 6 this deposition notice.  Tell me where -- show me


 7 where it's in there.


 8     Q.   (By Mr. Beckham) Has Texas Central purchased


 9 any land?


10     A.   Yes, we have.


11     Q.   Okay.  Have you purchased it or executed option


12 contracts?


13     A.   Executed option contracts.


14     Q.   Okay.  So you haven't purchased any?


15     A.   Let me clarify.  I believe we've purchased, to


16 the best of my knowledge, we purchased land and we've


17 also executed option contracts.


18     Q.   How many different parcels have you purchased?


19              MR. NEBLETT:  Again, I'm going to object


20 to this line of inquiry as being beyond the scope of the


21 deposition notice.  I'm instructing the witness not to


22 answer.


23     Q.   (By Mr. Beckham) I want to go back to the topic


24 that we were working on earlier this morning on the --


25 the factual items that Texas Central or its affiliates
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 1 have performed in order to endow TCRI with eminent


 2 domain authority, all right?  You remember the question?


 3     A.   I do.


 4     Q.   Okay.  I believe you pointed me to two things


 5 so far.  One is the incorporation and the second is the


 6 feasibility study.  Do you remember any others you


 7 listed for me?


 8              MR. MCSHAN:  I think --


 9              MR. BECKHAM:  Huh?


10              MR. MCSHAN:  I think you wrote them down.


11              MR. BECKHAM:  Did I start that?


12              MR. NEBLETT:  Well, that's a little


13 different question.


14              MR. BECKHAM:  Hey, Counsel, I've -- I've


15 apparently mismarked exhibits, first time ever.  The


16 Certificate of Amendment is 5 and this piece of paper is


17 5, so I'm going to change this to 6 with your


18 permission?


19              MR. NEBLETT:  Okay.


20              MR. BECKHAM:  And is it all right if the


21 court reporter go back and change that in the record.


22              MR. NEBLETT:  Sure.


23              Do we need to make a copy of that?


24              MR. BECKHAM:  Well, we're going to write


25 on it and I'll -- you can take -- shoot a picture with
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 1 your iPhone.


 2              MR. NEBLETT:  Is that the one that's


 3 Number 5?  All right.  Got it.  All right.  Thank you.


 4              MR. BECKHAM:  Do I have a 7 yet?


 5              MR. MCSHAN:  It's the Surface


 6 Transportation order.


 7     Q.   (By Mr. Beckham) So I'm going to work with


 8 Exhibit 6.  Exhibit 6 says, "What facts must TCRI


 9 perform to acquire eminent domain?"  Maybe you know the


10 answers to that question and maybe you don't.  And then


11 I want to come back and say:  Of the ones that you'll


12 list for me, which ones has TCRI completed?  Do you


13 understand -- do you understand the exercise I'd like to


14 go through?


15     A.   Yes.


16              MR. DOW:  You're talking about your


17 handwritten --


18              MR. BECKHAM:  Yeah, right now it's just


19 this piece of paper.


20     Q.   (By Mr. Beckham) Okay.  So I'm going to write


21 on Exhibit 6, I'd like you to list for me, as best you


22 can -- again, while you're not an attorney practicing


23 for TCRI, you have a law degree and you understand legal


24 issues, right?


25              MR. NEBLETT:  Objection.  He's not here to
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 1 testify to legal issues.


 2              MR. BECKHAM:  I didn't ask him that.


 3     A.   Sometimes.


 4     Q.   (By Mr. Beckham) Okay.  And do you have some


 5 understanding of eminent domain issues?


 6     A.   I leave that to lawyers to provide my -- the


 7 advice to the company with regard to that.  It's not --


 8     Q.   Well, you -- you --


 9     A.   -- my responsibility to know the particular


10 law --


11     Q.   Well, you told me --


12     A.   -- with regard to eminent domain.


13     Q.   -- you were the best person in the company, in


14 all of the TCRI companies, to talk to us about the


15 eminent domain issues in the deposition notice.  Is that


16 still true?


17              MR. NEBLETT:  I'm going to object to the


18 form of the question and also object to the fact that


19 it's beyond the scope of this deposition notice for this


20 witness to be testifying on legal issues.


21              MR. BECKHAM:  I'm -- I didn't ask a


22 question yet.


23              MR. NEBLETT:  Yeah, you did.  And you --


24              MR. BECKHAM:  No, the question pending is:


25 Didn't you tell me you were the best person in the
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 1 company to talk about eminent domain.


 2              MR. NEBLETT:  Talk about factual eminent


 3 domain issues, and so --


 4              MR. BECKHAM:  Fine.


 5     Q.   (By Mr. Beckham) The facts of eminent domain,


 6 are you the best person?


 7     A.   Yes, relative to the facts.


 8     Q.   Okay.  What factual -- what factual things need


 9 to be performed in order for TCRI to have eminent


10 domain?


11     A.   We incorporated.


12     Q.   Okay.  So Number 1 is incorporated.


13     A.   And the purpose of the incorporation --


14     Q.   Hold on.  Just a second.  Incorporated.


15     A.   May you -- could you pass me the amended -- the


16 exhibit with the amended corporate --


17     Q.   Yeah, it's -- the thing that you did in 2015?


18     A.   Uh-huh.


19     Q.   Now this is the amendment, Number 5.  Okay.


20 Incorporated.  Number 2 is amend the purpose.


21     A.   And the purpose set forth that our corporation


22 is organized to plan, build, maintain and operate an


23 interurban electric railroad.


24     Q.   And the date of that document is?


25     A.   Filed January 21st, 2015.
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 1     Q.   And the incorporation was December 20th of


 2 2012?


 3     A.   Correct.


 4     Q.   Okay.  So Exhibit 6 right now, "What facts must


 5 TCRI perform to acquire eminent domain?"  Number 1 is


 6 incorporated.  We've got that date.  Number 2 is amend


 7 the corporate purpose, January 21st, 2015.


 8     A.   Correct.


 9     Q.   Okay.  So before January 21st, 2015, you hadn't


10 yet done the amendment, so TCRI did not yet have eminent


11 domain, accurate?


12              MR. NEBLETT:  I'm going to object to the


13 question in that it asks a legal question, and this


14 witness is not here to answer legal questions.


15     Q.   (By Mr. Beckham) You can answer.


16              MR. NEBLETT:  And I'm going to instruct


17 you not to answer anything relating to the law or legal


18 issues with regard to right to eminent domain,


19 Mr. McCabe.


20              THE WITNESS:  Good.  I agree, I'm not here


21 in that capacity.


22     Q.   (By Mr. Beckham) What other factual things must


23 TCRI do to acquire eminent domain?


24              MR. NEBLETT:  Again, to the extent that


25 that seeks a legal opinion, I'm going to instruct
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 1 Mr. McCabe not to answer the question.  If you want to


 2 ask Mr. McCabe if there are certain things that are in


 3 the statute that you think we have to do factually and


 4 whether they have been done or not, that is a fair


 5 question.  Whether or not all the requirements and


 6 requisite elements of eminent domain authority have been


 7 met is a legal question.


 8              MR. BECKHAM:  Robert, if you really want


 9 to go to hearing not letting him answer the factual


10 things that TCRI done -- has done to -- to get eminent


11 domain, I think you'll go down in flames.


12              MR. NEBLETT:  Blake, I'm going to let him


13 answer the factual things, but the way --


14              MR. BECKHAM:  That's what I'm asking.


15              MR. NEBLETT:  The way --


16     Q.   (By Mr. Beckham) What other factual things can


17 I write on Exhibit 6 that TCRI has done?  We've got this


18 obstructionism where we can't get these questions


19 answered.  Let me just ask you this, sir --


20              MR. NEBLETT:  Object to the comments.


21     Q.   (By Mr. Beckham) Does Mr. Miles, as a


22 landowner, have a right to know what facts TCRI has done


23 before they come take his land?


24              MR. NEBLETT:  Object to that.


25     Q.   (By Mr. Beckham) Does he, in the United States
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 1 of America?


 2              MR. NEBLETT:  Object to your --


 3     Q.   (By Mr. Beckham) Can you answer that?


 4              MR. NEBLETT:  Object to your question.


 5     Q.   (By Mr. Beckham) Okay.  Let me ask another


 6 question.  Is one of the -- the preeminent aspects of


 7 government to protect the private property rights of


 8 citizens?


 9              MR. NEBLETT:  Object to your question.


10     A.   Yes.


11     Q.   (By Mr. Beckham) Okay.  And this court fight


12 we're in is to see whether the government needs to


13 protect Mr. Miles from an entity that doesn't yet have


14 the money to construct this railroad.  Do you understand


15 that?


16              MR. NEBLETT:  Object to the form of your


17 question.


18     A.   I understand that.


19     Q.   (By Mr. Beckham) Okay.  Do you think it's fair


20 for Mr. Miles' representatives to ask you as a corporate


21 rep what you have done to gain this tremendous power of


22 eminent domain?  Is it fair for us to ask what you've


23 done?


24              MR. NEBLETT:  I'm going to object to that


25 question as being argumentative, and I'm going to object
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 1 to the form of it as well.


 2     Q.   (By Mr. Beckham) You can answer.


 3     A.   Are you asking me to speculate on whether --


 4     Q.   No.


 5     A.   -- it's fair?


 6     Q.   I'm asking -- no, to tell me if it's fair.


 7     A.   Fair?


 8     Q.   If you need to tell the people of the state of


 9 Texas that you don't know if that's fair or not, great,


10 I'll love that answer, we'll put it on a billboard.


11     A.   Can you repeat the question?


12     Q.   Yes.  Does Texas Central tell everybody on its


13 website that we're fair and we want to work with


14 landowners and we're transparent, meaning, we don't hide


15 anything?  Isn't that what they say?


16     A.   Is -- you're putting multiple questions to me,


17 so I'm getting --


18     Q.   Well, you can answer "yes" to all of them.


19     A.   Or you --


20     Q.   Do they say they're fair?


21     A.   -- could stop and --


22     Q.   Does Central Texas say --


23              MR. NEBLETT:  Hey, Blake, let him answer


24 the question, okay?


25     Q.   (By Mr. Beckham) Does Texas Central say they're
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 1 fair on the website?


 2     A.   They do.  We do.


 3     Q.   Does Texas Central say they really want to work


 4 with landowners?


 5     A.   We do.


 6     Q.   Okay.  Does Texas -- and did you say in an


 7 affidavit that you don't even have to give notice before


 8 you can survey?


 9     A.   I'm not aware of that.


10     Q.   You don't remember what you swore to?  Do you


11 believe that, sir?  Because you signed an affidavit that


12 said Texas Central doesn't even have to give notice


13 before they survey.


14              MR. NEBLETT:  I'm going to object that


15 that is a legal question.  The question --


16              MR. BECKHAM:  No, no.  He swore to it --


17              MR. NEBLETT:  No.


18              MR. BECKHAM:  -- in the affidavit.


19              MR. NEBLETT:  No, he swore to the facts


20 that were contained in the petition.  There were legal


21 arguments that were also made and legal references that


22 were also made in the petition, one of which is that,


23 the question of whether we have to give legal notice or


24 not.


25              MR. BECKHAM:  Well, if his lawyer sloppily
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 1 had him swear to legal points, he gets to answer on


 2 them.


 3              MR. NEBLETT:  No, no, no, let me finish.


 4              MR. BECKHAM:  Uh-huh.


 5              MR. NEBLETT:  We get to make references to


 6 legal arguments in the petition, and Mr. McCabe is not


 7 swearing to legal arguments, one of which is whether or


 8 not notice has to be given to the landowner before they


 9 enter the property.  That's a legal question.


10     Q.   (By Mr. Beckham) Does Texas Central take the


11 position that it is not required to provide notice to


12 landowners or seek permission for surveying?


13              MR. NEBLETT:  I'm going to object to the


14 extent that that asks for a legal conclusion, and if you


15 answer, Mr. McCabe, I'm going to instruct you not to


16 answer as a legal opinion, but you are -- I'm going to


17 allow you to give your understanding if you have one.


18     Q.   (By Mr. Beckham) Well, you did sign a


19 verification that the factual statements are true and


20 correct, right?


21     A.   Yes.


22     Q.   Okay.  And --


23              MR. NEBLETT:  It's not a factual


24 statement.


25     Q.   (By Mr. Beckham) -- one of the factual
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 1 statements is that TCRI has an absolute statutory right.


 2              MR. NEBLETT:  That's not a factual


 3 statement.  I'm going to object.  Mischaracterization.


 4     Q.   (By Mr. Beckham) All right.  And that TCRI is


 5 not required to provide notice to landowners.  Is TCRI


 6 taking the position that it does not have to -- let me


 7 just make sure that I've read this correctly.  Right


 8 here, "Under the law, TCRI is not required to provide


 9 notice to landowners or to seek permission for


10 surveying."  Did I read that correctly?


11              MR. NEBLETT:  You can answer whether he


12 read it correctly.


13     A.   Yes, you read it correctly.


14     Q.   (By Mr. Beckham) Okay.  And is that the


15 position that TCRI is taking, that it doesn't have to


16 provide any notice to landowners?


17              MR. NEBLETT:  I'm going object to the


18 extent that that asks for a legal answer from


19 Mr. McCabe.


20              Mr. McCabe, I'm instructing you not to


21 give any legal opinions with regard to that.


22     Q.   (By Mr. Beckham) And but let me just ask you


23 this:  This says that TCRI doesn't have to seek


24 permission for surveying.


25              MR. NEBLETT:  Again, I'm going to --
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 1              MR. BECKHAM:  You can call it legal,


 2 Robert, it's just wrong.


 3              MR. NEBLETT:  It's not wrong.  That's what


 4 -- that's an issue of law.


 5              MR. BECKHAM:  Nobody has to seek


 6 permission?


 7              MR. NEBLETT:  That's an issue of law.


 8              MR. BECKHAM:  You never have to?


 9              MR. NEBLETT:  We do have the absolute


10 right to go on a survey --


11              MR. BECKHAM:  No, no, you said you don't


12 have to seek permission.


13              MR. NEBLETT:  Or --


14              MR. BECKHAM:  How do get a TRO without


15 seeking permission?


16              MR. NEBLETT:  Let me finish.  Let me


17 finish.  If you're going to -- if you're going talk to


18 me, you're going to let me finish my sentence, okay?


19              MR. BECKHAM:  All right.


20              MR. NEBLETT:  So that's a legal position


21 that we believe is correct.  We stated it in our


22 petition.  And if you don't agree with it, that's fine.


23 But it is a legal position on whether we have the right


24 to go in there without seeking permission from the


25 landowner.  We're choosing not to do it that way.  We're
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 1 choosing to seek permission from the landowner.  But the


 2 position you're asking --


 3              MR. BECKHAM:  Or give them three days'


 4 notice.


 5              MR. NEBLETT:  The position you're asking


 6 Mr. McCabe for is a legal position, and you know it.


 7              MR. BECKHAM:  There -- it's a mixed


 8 question, Robert, it just is.


 9              MR. NEBLETT:  It's not a mixed question,


10 it's a legal position.


11     Q.   (By Mr. Beckham) Do you think -- certainly TCRI


12 has taken a factual position that we're going to be fair


13 with landowners, right?


14     A.   Correct.


15     Q.   And is -- is taking a position that they don't


16 even have to seek permission, does that sound fair to


17 you?


18              MR. NEBLETT:  Objection, form.  Are you


19 asking him as a corporate rep or are you asking him


20 personally?


21              MR. BECKHAM:  Corporate rep.


22     A.   Our practices are to give notice and --


23     Q.   (By Mr. Beckham) That's not what I asked you.


24     A.   You think it's fair for what?


25     Q.   To take the position that you don't even have
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 1 to seek permission?


 2     A.   We don't operate that way.


 3     Q.   All right.  And -- okay.  So back on Exhibit 6,


 4 the factual things that TCRI had to perform to acquire


 5 eminent domain, you've told me two things so far:


 6 Incorporate and amend your corporate purpose.  Is there


 7 anything else factually that you had to do?


 8     A.   Registered with the Secretary of State.


 9     Q.   Okay.  And they -- you did that on December


10 25th, 2012?


11     A.   Approximately, I believe that to be.


12              MR. BECKHAM:  Okay.  Patrick, can you give


13 us that document?


14              MR. MCSHAN:  Which one?


15              MR. BECKHAM:  The December 2012


16 registration.


17              MR. MCSHAN:  I think it's --


18              MR. BECKHAM:  It's that letter.  It's the


19 letter from the law firm.  It's right here.  This


20 letter.


21              MR. MCSHAN:  Are you talking about the


22 corporate registration or the registration with the


23 comptroller?


24              MR. BECKHAM:  This.


25     Q.   (By Mr. Beckham) When you said "register," who
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 1 did you mean register with?


 2     A.   The comptroller.


 3     Q.   Okay.


 4     A.   I think I said the Secretary of State.  I meant


 5 the Comptroller.


 6     Q.   So Patrick gets an assist on that one?


 7     A.   He does.


 8     Q.   Thank you.


 9     A.   Thank you.


10              MR. MCSHAN:  Here you go.


11     Q.   (By Mr. Beckham) So as -- as T -- as Texas


12 Central and its affiliates understand the law, there's a


13 factual requirement of a registration in order to get


14 eminent domain?


15     A.   Correct.


16     Q.   And have you -- have you reviewed the law on


17 that or read the statute?


18     A.   No.


19              MR. NEBLETT:  I'm going to object to the


20 extent that asks for a legal opinion and ask Mr. McCabe


21 not to answer on any legal opinions.


22              MR. BECKHAM:  He can't tell me if he read


23 the statute?  That was the question.


24              MR. NEBLETT:  Well, you were blending that


25 in with an interpretation of the statute.
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 1              MR. BECKHAM:  I said, have you read the


 2 law on that or read the statute?


 3              MR. DOW:  The question before that or the


 4 statement before that.


 5              MR. BECKHAM:  Oh, he already answered


 6 that.


 7     Q.   (By Mr. Beckham) Do you know what statutes


 8 Texas Central is seeking eminent domain under?


 9     A.   Generally.


10     Q.   Okay.  Is it 112 and 131 of the Texas


11 Transportation Code?


12     A.   I believe so.


13     Q.   Okay.


14              MR. BECKHAM:  And what's our next exhibit


15 number?  7, I guess.


16              (Exhibit 7 marked for identification.)


17     Q.   (By Mr. Beckham) And are you familiar with


18 Exhibit 7?


19              MR. BECKHAM:  Did you give him a copy?


20              MR. NEBLETT:  Is this Number 7?


21              MR. MCSHAN:  I believe so.


22              MR. NEBLETT:  Is that the Crady Jewett


23 letter?


24              MR. BECKHAM:  Yeah.


25     Q.   (By Mr. Beckham) Did you review that in
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 1 preparation for your deposition?


 2     A.   I did.


 3     Q.   Okay.  And are you aware that Texas Central


 4 failed to register under Section 131?


 5     A.   No, I'm not aware of that.


 6              MR. NEBLETT:  Object to the form.


 7     Q.   (By Mr. Beckham) Well, have you read the


 8 letter?


 9              MR. NEBLETT:  Objection, form.


10     Q.   (By Mr. Beckham) Have you read the letter, sir?


11     A.   I have.


12     Q.   And you're telling me today is the first day in


13 the history of your life that you knew that the December


14 26, 2012, letter failed to mention Section 131?


15     A.   That's correct.


16     Q.   Okay.  And Texas Central, you as the corporate


17 rep, Texas Central is likewise unaware that the required


18 statutory registration failed to include Section 131?


19              MR. NEBLETT:  I'm going to object as to


20 form, and I'm going to object that to the extent that


21 that asks for any legal conclusion about what Texas


22 Central otherwise knew or didn't know regarding


23 statutory compliance would be outside of what Mr. McCabe


24 can testify to.


25              MR. BECKHAM:  Come on, Robert, this is a
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 1 fact:  Did Texas Central know they only registered under


 2 one statute.  This case is about eminent domain.


 3              MR. NEBLETT:  I'll let you ask him about


 4 this.  You started asking about other people who aren't


 5 here.


 6              MR. BECKHAM:  He is everyone that's not


 7 here.  He is the corporation.


 8              MR. NEBLETT:  He's the corporate rep.


 9              MR. BECKHAM:  That's right.


10     Q.   (By Mr. Beckham) So did the corporation know it


11 did not register under Section 131?


12     A.   I don't know.


13     Q.   Okay.  Who would know that, sir, so I can take


14 the right person's deposition?


15     A.   I'll get back to you.


16     Q.   Well, tell me who you think would know.


17     A.   Perhaps --


18              MR. NEBLETT:  You know, don't --


19 objection, form.  And if you --


20              MR. BECKHAM:  So on the most crucial issue


21 in this case, the corporate rep doesn't know and you


22 won't let him tell who might know, really?


23              MR. NEBLETT:  I'm telling you that


24 you're -- he's obviously told you he doesn't know, and


25 you're asking him to speculate.
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 1              MR. BECKHAM:  I want to know why he


 2 doesn't know.  They don't even know what they registered


 3 for.


 4              MR. NEBLETT:  Well, you can ask about him


 5 that.


 6              MR. BECKHAM:  Okay.


 7     Q.   (By Mr. Beckham) And you know the statute says


 8 if you don't register, if your formed before the end of


 9 2012, if you don't register, your eminent domain


10 authority expires, right?  You've read that statute.


11              MR. NEBLETT:  Objection to the extent that


12 seeks a legal question.


13     Q.   (By Mr. Beckham) You can answer.


14     A.   I recall that conversation.


15     Q.   Okay.  So TCRI intended in Exhibit 7 to list


16 every statute under which it had eminent domain, right?


17     A.   Can you repeat the question?


18     Q.   TCRI intended under Exhibit 7 to list all of


19 the statutes under which it had eminent domain


20 authority?


21              MR. NEBLETT:  Objection, form.


22     Q.   (By Mr. Beckham) Or were they trying to hide


23 some of it from the State?


24              MR. NEBLETT:  Objection, form.  And it


25 assumes -- well, objection, form.
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 1     A.   We're not trying to hide anything.


 2     Q.   (By Mr. Beckham) Okay.  So TCRI's absolute


 3 intention was to list all statutes under which it had


 4 eminent domain authority, right?


 5              MR. NEBLETT:  Objection, form.  And to the


 6 extent that that seeks a legal answer, I'm going to


 7 instruct the witness not to answer.


 8              MR. BECKHAM:  I just asked what the


 9 intention was.  Don't ask -- don't need anything legal.


10              MR. NEBLETT:  Well, your question assumes


11 that he's -- they're required to assert every source of


12 eminent domain authority in the letter, and so it's


13 objectionable.


14     Q.   (By Mr. Beckham) Was TCRI being transparent and


15 telling the State everything?


16              MR. NEBLETT:  Objection, form.


17     Q.   (By Mr. Beckham) Or were they limiting it for a


18 reason?


19              MR. NEBLETT:  Objection, form.


20     A.   I'm not aware of -- I'm not aware of an intent


21 to limit or to be all inclusive.


22     Q.   (By Mr. Beckham) So the corporation just


23 doesn't know what it was trying to do on Exhibit 7, is


24 that your answer?


25              MR. NEBLETT:  Objection, form.
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 1     A.   I answered earlier I don't know.


 2     Q.   (By Mr. Beckham) You don't know what?


 3     A.   What you just said.


 4     Q.   So the -- you, as the corporate rep, does not


 5 know what the corporation intended with Exhibit 7; is


 6 that right?


 7     A.   Between listing them both or listing one.


 8     Q.   Okay.  Well, you know this:  In -- before


 9 12-31-2012, TCRI never registered its authority under


10 131 of the Transportation Code, true?


11     A.   True.


12     Q.   Okay.  And have you seen -- have you looked at


13 the Transportation Code, Section 112, Section 81?  Have


14 you looked at the Transportation Code?


15     A.   I have.  I don't have great familiarity with


16 it.


17     Q.   Okay.


18              MR. BECKHAM:  Go ahead and hand --


19 Patrick, hand him a copy.


20              (Exhibit 8 marked for identification.)


21     Q.   (By Mr. Beckham) Okay.  So you verified in the


22 petition that TCRI as a railroad company is entitled to


23 make an examination of survey.  Do you remember that?


24     A.   Yes.


25     Q.   Okay.  And do you see where that Section 112 of
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 1 the Texas Transportation Code that I've handed you in


 2 Exhibit 8?


 3              MR. NEBLETT:  Which page are we on, Blake?


 4              MR. BECKHAM:  Second page.


 5     A.   May I?


 6     Q.   (By Mr. Beckham) Sure.


 7     A.   Okay.


 8     Q.   Okay.  Has the company ever looked at -- what's


 9 the term I circled right there, a railroad company?


10     A.   Railroad company.


11     Q.   Has the -- the company certainly agrees that it


12 has to be a railroad company to take advantage of that


13 survey power, right?


14     A.   Absolutely, and we are a railroad company.


15     Q.   Okay.  And is there a definition in the


16 statutes for what a railroad company is?


17     A.   I'm not aware of it.


18     Q.   Okay.  Why do you think you're a railroad


19 company?  Do you own a railroad?


20     A.   Let me -- which question you want me to answer?


21     Q.   Does -- does Texas Central own a railroad?


22     A.   We do not -- how do you define a railroad?


23     Q.   Well, that would be tracks and cars.  How do


24 you define a railroad?  As an idea that's $18 billion


25 away from funding?
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 1     A.   We are a railroad, and let me walk you through


 2 it.


 3     Q.   Sir, let me ask you this:  Do you own a


 4 railroad, "yes" or "no"?


 5     A.   Can I finish my answer?


 6     Q.   Do -- no, I didn't ask you what you are.  I


 7 said do you own one.


 8              MR. NEBLETT:  You asked him --


 9     Q.   (By Mr. Beckham) Do you own --


10     A.   You want to go back and read that?


11     Q.   -- a railroad?  I'll withdraw the question.


12              Does Texas Central, TCRI, own a railroad,


13 "yes" or "no"?


14              MR. NEBLETT:  He doesn't have to answer it


15 "yes" or "no".  Answer it to the best of your ability,


16 Mr. McCabe.


17     A.   Do we own a railroad?


18     Q.   (By Mr. Beckham) Yes.


19     A.   Yes, we do.


20     Q.   Okay.  Where is that railroad?


21     A.   It doesn't have physical form.


22     Q.   Okay.  It hasn't been paid for, right?


23     A.   In part it has.


24     Q.   What's been paid for?  Has one piece --


25     A.   All of the engineering, all of the work on the
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 1 rules with the Federal Railroad Administration for rules


 2 for running a railroad.


 3     Q.   You're not even close to finished with that.


 4 And you're saying all the engineering is done?


 5     A.   You interrupted me.  I hadn't finished my


 6 answer.


 7     Q.   Well, when people say things that aren't true,


 8 I get to interrupt them.


 9              MR. NEBLETT:  No, you don't.


10              MR. BECKHAM:  Yeah, you've never


11 interrupted a witness?


12              MR. NEBLETT:  I'm not saying I haven't.


13              MR. BECKHAM:  Okay, good.


14              MR. NEBLETT:  But it would be improper if


15 I had.  And so you're going to let him finish the


16 answers.


17              MR. BECKHAM:  Well, I'll withdraw the


18 question.


19     Q.   (By Mr. Beckham) So, sir --


20              MR. NEBLETT:  No, you don't get to


21 withdraw the question.


22              MR. BECKHAM:  I can withdraw any question


23 I want to, absolutely, I can.


24              MR. NEBLETT:  Not when he's in the middle


25 of the answer.
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 1     Q.   (By Mr. Beckham) So are you telling the judge


 2 in Leon County that if the house isn't built but you


 3 paid for the plans, you own a house?


 4              MR. NEBLETT:  Wait.  State the --


 5     A.   That's speculation.


 6              MR. NEBLETT:  Restate the question,


 7 please.


 8     A.   That's a hypothetical.


 9     Q.   (By Mr. Beckham) Okay.  Are you telling the


10 judge in Leon County that if you have paid for the plans


11 but you hadn't bought one 2-by-4 yet, you actually own a


12 house?


13     A.   No.


14     Q.   Okay.  But you are telling the judge that since


15 you've paid for the plans, we hadn't bought one cross


16 tie or one spike, that you -- that TCRI currently owns a


17 railroad, true?


18              MR. NEBLETT:  Objection, form.


19     A.   We do not own a railroad.


20     Q.   (By Mr. Beckham) You already said you did.  Now


21 you said it both ways.


22     A.   We are a railroad.


23     Q.   No, I'm asking you what you own.  Does TCRI --


24     A.   We own --


25     Q.   Does TCRI own a railroad?
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 1              MR. NEBLETT:  Mr. Beckman, let him finish


 2 the answer.  You don't get to not let him finish the


 3 answer when you don't like the answer.


 4     A.   Has --


 5     Q.   (By Mr. Beckham) It's yes, no or I don't know,


 6 it really is.


 7     A.   Yes, we own a railroad.


 8     Q.   Okay.  Okay.


 9     A.   We don't have physical land, land compiled for


10 the railroad or tracks.  We've taken -- undertaken all


11 of the studies, tens of millions of dollars in both the


12 engineering, the regulatory clearance process, the rule


13 -- developing rules in collaboration with the railroad


14 administration, all of the activities operating


15 railroads undergo in order to initiate a service.


16     Q.   So you even though you haven't paid for it, you


17 own a railroad?


18     A.   We've paid for all of that.


19     Q.   I thought you --


20     A.   Tens of millions.


21     Q.   I thought the newspaper said that the


22 engineering firms made in kind donations or


23 contributions.


24     A.   We have some that do.


25     Q.   Okay.  So you didn't pay for that?
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 1     A.   We paid over $50 million of engineering to date


 2 of cash-out money.


 3     Q.   Okay.  So if you paid for the plans for a


 4 house, do you own a house?


 5     A.   No.


 6     Q.   Okay.  But you say since we've paid for the


 7 plan for the railroad, we own a railroad?


 8     A.   I'm not drawing that same distinction, no.


 9     Q.   Well, I'm -- so does Texas Central own a


10 railroad or not?


11     A.   We --


12              MR. NEBLETT:  Objection, form.


13     A.   We are a railroad company --


14     Q.   (By Mr. Beckham) I understand you say you're --


15     A.   -- by way of what we --


16     Q.   -- a railroad --


17              MR. NEBLETT:  You know what, he gets to


18 finish his answer.


19              MR. BECKHAM:  That's not what -- that's


20 not what I'm asking him.


21              MR. NEBLETT:  You don't get to stop him


22 when he's in the middle of an answer --


23              MR. BECKHAM:  He's Obama.


24              MR. NEBLETT:  -- that you don't like.  He


25 gets to finish his answer.


Page 138


 1              MR. BECKHAM:  Have him answer once and


 2 I'll move on.


 3              MR. NEBLETT:  You've been doing it all day


 4 long.  Let him finish his answer.


 5              MR. BECKHAM:  Hey, put your finger up and


 6 quit wagging it at me.


 7              MR. NEBLETT:  No, no, you don't get to --


 8              MR. BECKHAM:  You don't to wag your finger


 9 at me.


10              MR. NEBLETT:  All right.  I take my finger


11 below the table.


12              MR. BECKHAM:  Okay, good.


13     Q.   (By Mr. Beckham) Sir, let me ask you --


14              MR. NEBLETT:  He gets to finish his


15 answer.


16     Q.   (By Mr. Beckham) Let me make it clear:  I don't


17 want to know if you're a railroad company, you've told


18 me that, okay?  I understand you said that.  That's not


19 my answer.  So if you start your answer with "I'm a


20 railroad company," you're not answering my question.  Do


21 you understand the rule here?


22              MR. NEBLETT:  Except that you did ask him


23 that at one time.


24              MR. BECKHAM:  Well, I know, but he doesn't


25 get to answer it 75 times in a row.
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 1              MR. NEBLETT:  Well, you didn't like the


 2 answer.


 3     Q.   (By Mr. Beckham) All I want to know is:  Are


 4 you really saying under oath that Texas Central Railway


 5 and Infrastructure already owns a railroad?


 6              MR. NEBLETT:  Objection, form.


 7     A.   It's how you define it.


 8     Q.   (By Mr. Beckham) Well, just say "yes" or "no,"


 9 then I'll ask you how you define it.


10     A.   I'm asking you to define the question to me.


11 It's unclear.


12              (Exhibit 9 marked for identification.)


13     Q.   (By Mr. Beckham) Okay.  I won't define it, I'll


14 let Merriam-Webster define it.  Merriam-Webster says a


15 railroad is a system of tracks on which trains


16 travel.  Does Texas Central own that?


17     A.   We don't own physical tracks.


18     Q.   Okay.  It also says a company that owns and


19 operates trains.  Does Texas Central own any trains?


20     A.   We do not.


21     Q.   Okay.  So under the standard dictionary


22 definition, of which I think the judge could understand,


23 and you're looking at Exhibit 9, I just want you to read


24 it.  You trust Merriam Webster?


25     A.   Yes.
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 1     Q.   Okay.  It says --


 2              MR. NEBLETT:  Was there a pending


 3 question?


 4              MR. BECKHAM:  Yes.


 5     Q.   (By Mr. Beckham) Does Texas Central, TCRI, own


 6 a railroad?


 7     A.   It'll take me a moment in reading the full


 8 definition of railroad.  (Reading.)  We are not a


 9 railroad --


10     Q.   Okay.


11     A.   -- under the Merriam-Webster definition --


12     Q.   Okay.  So TCRI --


13     A.   -- as in owning -- as in owning a railroad.


14     Q.   TCRI is not a railroad under the Merriam-


15 Webster definition, right?


16              MR. NEBLETT:  I'm going to object to the


17 question to the extent that it is misleading.  I'm going


18 to object as to form.  And I'm going to object to the


19 extent that it seeks a legal opinion about a railroad.


20 Merriam-Webster does not define what is a railroad --


21     Q.   (By Mr. Beckham) You can answer the question.


22              MR. NEBLETT:  -- under Texas law.


23     A.   Can you repeat the question?


24     Q.   (By Mr. Beckham) Yes.  Under a simple


25 dictionary definition, TCRI is not a railroad?
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 1              MR. NEBLETT:  I'm going to object to


 2 the -- to the question on the basis that it seeks a


 3 legal conclusion, and it is misleading, so I'm objecting


 4 as to form.  And subject to that, to the extent you


 5 think you can answer in nonlegal aspect of that, I'm


 6 going to allow him to -- the answer to go forward.


 7     A.   We believe we're a railroad.


 8     Q.   (By Mr. Beckham) Under the simple -- under that


 9 dictionary definition, you believe you're a railroad?


10 That's what I asked you.  So are you being an


11 obstructive on purpose?


12              MR. NEBLETT:  Don't answer that question.


13              MR. BECKHAM:  Well, I asked him under a


14 dictionary definition.


15              MR. NEBLETT:  The dictionary --


16              MR. BECKHAM:  Because I can call myself a


17 pink unicorn and I can just believe it.  I'm asking --


18 the question was very clear under this definition, you


19 can take him on redirect and say under other definitions


20 he is, but I do -- this is cross-examination, Robert.


21 You know I can answer a dictionary definition question.


22              MR. NEBLETT:  Yeah, but it's very


23 misleading because --


24              MR. BECKHAM:  It's not very misleading.


25              MR. NEBLETT:  Because you're intertwining
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 1 that with a definition of railroad that we know is


 2 different under Texas law.


 3              MR. BECKHAM:  Well, you can make that


 4 objection at the hearing.  I get to ask this question.


 5              MR. NEBLETT:  And I get to object to it,


 6 because --


 7              MR. BECKHAM:  Right.  But he doesn't get


 8 to answer --


 9              MR. NEBLETT:  -- it's --


10              MR. BECKHAM:  -- a different question.  He


11 gets to answer it.


12     Q.   (By Mr. Beckham) Sir, under Exhibit 9, does


13 Texas Central Railway Infrastructure, TCRI, own a


14 railroad?


15     A.   Under this definition, no.


16     Q.   Okay.  And --


17              THE WITNESS:  Can we take a break?


18              MR. BECKHAM:  Sure.


19              THE VIDEOGRAPHER:  It's 2:14.  We're off


20 the record.


21              (Recess.)


22              THE VIDEOGRAPHER:  It's 2:35.  This is the


23 beginning of tape Number 4.  We're on the record.


24     Q.   (By Mr. Beckham) Back on the record.  All


25 right.  Have you -- we were looking at 112 where it
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 1 talks about railroad company.  Has Texas Central ever


 2 looked at the statutory definition of a railroad


 3 company?


 4     A.   Yes, we have.


 5     Q.   Okay.  Now, you said earlier, "We believe we're


 6 a railroad company," but let's -- let's look at Section


 7 81, which is the statutory definition.  Under Number 1,


 8 was Texas Central incorporated before September 1st,


 9 2007, TCRI?


10              MR. NEBLETT:  I don't have that.  Oh, I


11 beg your pardon, okay.


12              MR. BECKHAM:  Yeah.


13     A.   Where are you?


14     Q.   (By Mr. Beckham) 81.002, the definition of


15 railroad company.


16     A.   No, we were not incorporated before September


17 1, 2007.


18     Q.   Okay.  And we know that Texas Central right now


19 isn't operating a railroad because no railroad exists,


20 right?


21     A.   We're operating a railroad.


22     Q.   Okay.  Well, let's go back.  You've already


23 admitted you don't own a railroad, right?  Texas Central


24 does not own a railroad?


25     A.   That's correct.
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 1     Q.   Okay.


 2     A.   We do operate a railroad.


 3     Q.   Well, I didn't ask you that.  See, so you're


 4 doing the skittering thing where you're trying to jab


 5 your words in.


 6     A.   Well, I thought you were parsing the -- some of


 7 the language out itself about --


 8     Q.   Does Texas Central own a railroad?


 9     A.   We operate a railroad.  No, we do not own a


10 railroad.


11     Q.   Okay.  Does Texas Central have a contract with


12 some other company to operate a railroad?


13     A.   No, we do not.


14     Q.   Okay.  So when you say Texas Central, and I'm


15 -- I'm including everybody right now, all the


16 affiliates -- when you say Texas Central operates a


17 railroad, that's how Texas Central believes it fits into


18 the Section 81 statutory definition there at Exhibit 8,


19 right?


20              MR. NEBLETT:  To the extent that that


21 seeks a legal opinion, I'm going to instruct the witness


22 not to answer.  But you may otherwise answer as to your


23 understanding on a factual basis, Mr. McCabe.


24     A.   We believe we're operating a railroad as a


25 result of all the actions that we take.
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 1     Q.   (By Mr. Beckham) Okay.  And you're certainly


 2 planning a railroad, right?


 3     A.   Correct.


 4     Q.   Planning is different from operating, isn't it?


 5 Standard dictionary definition.


 6     A.   Can be.


 7     Q.   Okay.  And you're promoting a railroad, right?


 8     A.   Correct.


 9     Q.   Okay.  Well, it's yet to be seen whether or not


10 you can get between 12 and $18 billion in investment,


11 right?


12     A.   That's correct.


13     Q.   Okay.  And so if the investors never invest,


14 then we all can agree it's not a railroad --


15              MR. NEBLETT:  I'm going to object.


16     Q.   (By Mr. Beckham) -- because it never got built,


17 right?


18              MR. NEBLETT:  I'm going to object to form,


19 and I'm going to object to the extent that that asks for


20 a legal opinion and instruct the witness not to give any


21 legal opinions with regard to it.


22              MR. BECKHAM:  Yeah, I'm not asking any


23 legal.  I can stipulate I'm not asking for any legal


24 opinions.


25     Q.   (By Mr. Beckham) So just factually, common


Page 146


 1 sense, dictionary definition:  If you never got -- get


 2 the money to build the railroad, then there was never a


 3 railroad?


 4              MR. NEBLETT:  I'm going --


 5     A.   I disagree.


 6     Q.   (By Mr. Beckham) Okay.


 7              MR. NEBLETT:  I'm going to object as to


 8 form.


 9     Q.   (By Mr. Beckham) So you believe, the company


10 believes, Texas Central believes, an unbuilt railroad is


11 a railroad?


12              MR. NEBLETT:  I'm going to object to form,


13 and I'm going to object to the extent that that asks for


14 a legal question and instruct the witness not to respond


15 to the legal questions.


16     Q.   (By Mr. Beckham) You can answer the factual


17 part of it.


18     A.   We believe we're operating a railroad.


19     Q.   That's not what I asked you.  What I asked you


20 is --


21              MR. BECKHAM:  And you don't have to repeat


22 your objection, Counsel, it stands.


23     Q.   (By Mr. Beckham) Texas Central believes that if


24 it never raises the money to build a railroad, then a


25 railroad still existed?
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 1              MR. NEBLETT:  I'm going -- I'm going to


 2 object that that asks for a legal opinion.


 3              MR. BECKHAM:  You already made those


 4 objections, and I said it could stand.  You're kind of


 5 littering the record.  I'm trying to hurry up.


 6              MR. NEBLETT:  Yeah, I know, but the way


 7 you're framing that question is not simply a factual --


 8              MR. BECKHAM:  I didn't ask you to explain


 9 it.


10              MR. NEBLETT:  Yeah, but I -- but all


11 right.  I'm instructing the witness not to answer,


12 because I think it's a legal basis.


13              MR. BECKHAM:  On what basis?


14              MR. NEBLETT:  Because it's a legal


15 question.


16     Q.   (By Mr. Beckham) So I'm going to ask it again.


17 I think your attorney is saying it's legal and I just


18 can't believe that.  If a railroad is never built, you


19 believe there's a railroad, true?


20              MR. NEBLETT:  I'm going to instruct the


21 witness not to answer because it's a legal question and


22 leads to a -- it's a question that also that requires a


23 misleading answer as to what is a railroad under Texas


24 law.


25     Q.   (By Mr. Beckham) Well, what is a railroad under
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 1 Texas law?


 2              MR. NEBLETT:  We're not going to answer


 3 those kinds of questions.


 4              MR. BECKHAM:  We're looking at the


 5 definition.


 6              MR. NEBLETT:  Legal.  We're not going to


 7 do legal questions and legal answers.


 8     Q.   (By Mr. Beckham) Okay.  Sir, you agree that


 9 currently, if we use Merriam-Webster as to what a


10 railroad is, no one is operating a railroad.


11     A.   We are operating a railroad.


12     Q.   Okay.  I asked you:  Where is the railroad,


13 sir?


14     A.   And I've given that answer, I thought.


15     Q.   It doesn't exit, right?


16              MR. NEBLETT:  Objection, form.


17     A.   It does exist.


18     Q.   (By Mr. Beckham) Where are the tracks and


19 trains, sir?  They don't exist, right?


20     A.   We are taking --


21              MR. NEBLETT:  Objection, form.


22     A.   We are taking all of the activities and


23 engaging in all of the dialogue that one undergoes to


24 operate and as an operating railroad.


25     Q.   (By Mr. Beckham) I know you're trying to.
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 1 Okay?  You're trying to operate a railroad.  But, sir,


 2 don't you have to have, if you're going to operate a


 3 machine, don't you have to have a machine?


 4              MR. NEBLETT:  Objection, form.  This is


 5 becoming argumentative.


 6     Q.   (By Mr. Beckham) Explain how you can operate a


 7 railroad if no railroad has ever been built?


 8     A.   Engage in the activities commensurate with the


 9 project, such as work with the FRA Office of Safety on


10 agreeing what our rules would be on, when we physically


11 operate what that will consist of.


12     Q.   Could that be called planning?


13     A.   It could.


14     Q.   Okay.  So are you telling the court that


15 planning and operating are synonyms?


16     A.   No.


17     Q.   Okay.  Could -- could the activities of TCRI be


18 called preliminary activities?


19              MR. NEBLETT:  Objection, form.


20     A.   That's speculative.  Depends on your definition


21 of what's preliminary or not.


22     Q.   (By Mr. Beckham) Well, preliminary --


23     A.   We call --


24     Q.   -- means before, isn't it?


25     A.   We call it as an operating.
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 1     Q.   Doesn't -- doesn't preliminary mean before?  Do


 2 you really have to speculate on that?


 3     A.   One can call it preliminary activity.  I call


 4 it an activity that we undertake as an operating


 5 railroad to get --


 6     Q.   Okay.  Before you build a railroad, you have to


 7 plan it, right?


 8     A.   That's correct.


 9     Q.   Before you -- before you can operate a


10 railroad, you have to build it, right?


11     A.   I disagree.


12     Q.   Okay.  And so what you're saying is a railroad


13 is the same thing as a company that hopes one day to own


14 a railroad?


15              MR. NEBLETT:  Objection, form, and I'm --


16     A.   No, I'm not saying that.


17     Q.   (By Mr. Beckham) Okay.  So can we -- is there a


18 difference between a railroad, is there a common


19 parlance that a railroad means tracks and trains, it's


20 something physical?


21              MR. NEBLETT:  Objection, form.


22     A.   I'll go back to the Merriam-Webster dictionary


23 that you provided me earlier --


24     Q.   (By Mr. Beckham) All right.


25     A.   -- and say at -- on point 2, a company that
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 1 owns and operates trains.  We operate a railroad.


 2     Q.   You don't own --


 3     A.   We don't --


 4     Q.   No, hold on --


 5     A.   -- have physical trains.


 6     Q.   No, no, stay with that.


 7     A.   Yeah.


 8     Q.   Do you own trains?


 9     A.   Not currently.


10     Q.   Do you operate trains?


11     A.   We're setting rules -- yes, in part.  No, we


12 don't physically have trains --


13     Q.   You don't have any to operate.


14              MR. NEBLETT:  Wait, wait, he didn't finish


15 his answer.


16     A.   We don't have the physical trains.  We are


17 making commitments on how those trains will run.  That's


18 operating a train.  With this committing to what the


19 service is with regard to what the Federal Railroad


20 Administration Office of Safety to approve what that


21 operating schedule is and how we will operate.


22     Q.   Sir, you don't even have a contract to buy a


23 train yet, right?


24              MR. NEBLETT:  Objection, form.


25     A.   Correct.
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 1     Q.   (By Mr. Beckham) You don't have the money in


 2 the bank to buy one train, much less 15?


 3              MR. NEBLETT:  I'm going to object to form.


 4 But I'll instruct you not to answer because we're not


 5 providing a witness for that testimony.


 6     Q.   (By Mr. Beckham) When did Texas Central begin


 7 to operate this nonphysical railroad?


 8              MR. NEBLETT:  Objection, form.


 9              MR. BECKHAM:  What's the objection?


10              MR. NEBLETT:  Nonphysical is misleading.


11              MR. BECKHAM:  That's what he said.  It


12 hadn't taken a physical form yet.


13              MR. NEBLETT:  But you just --


14              MR. BECKHAM:  That was his words.


15              MR. NEBLETT:  You're defining it as a


16 nonphysical railroad.


17     Q.   (By Mr. Beckham) Sir, is it a nonphysical


18 railroad?


19              MR. NEBLETT:  Objection, form.


20     Q.   (By Mr. Beckham) You said it hasn't taken a


21 physical form.  That was your sworn testimony.


22     A.   That and also included the other additional


23 words of tracks on the ground.


24     Q.   Well, hold on.


25     A.   You know, when you --
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 1     Q.   A railroad --


 2     A.   -- get back to the list -- no, let me finish.


 3     Q.   Okay.


 4     A.   If we get back to the list here on Exhibit 6,


 5 and it says what are the things that we do that provides


 6 our belief of why we're an operating railroad --


 7     Q.   No, it's why you had eminent domain.  So


 8 Exhibit 6 has nothing to do with what you just said.


 9     A.   Okay.  My apologies.


10     Q.   Okay.  So you did say that the railroad has not


11 taken a physical form yet, right?


12     A.   Tracks on the ground.  I used the word tracks


13 on the ground.


14     Q.   Okay.


15     A.   Correct.


16     Q.   A railroad isn't people, right?


17     A.   In part, no.


18     Q.   Is a railroad people?


19     A.   In part, it is, because by definition with the


20 Federal Railroad Administration --


21     Q.   So a group of people --


22     A.   Let me finish my answer.


23     Q.   Well --


24     A.   With Federal Railroad --


25     Q.   I asked a bad question.  I'll withdraw it.


Page 154


 1              Can a group of people with --


 2     A.   Well, can I answer the --


 3     Q.   -- no tracks and no train be a railroad?


 4     A.   Can you repeat it?


 5              MR. NEBLETT:  Objection.  I want to --


 6     Q.   (By Mr. Beckham) Can a group of people --


 7              MR. NEBLETT:  Wait a minute.  I want to


 8 object as to form and I'm going to instruct the witness


 9 not to answer because that just leads to a misleading


10 answer.


11     Q.   (By Mr. Beckham) Can a group of people -- right


12 now, Texas -- TCRI has employees working on planning a


13 train, and it has no tracks and no cars, right?


14     A.   Correct.


15     Q.   Okay.  So does Texas Central take the position


16 that a group of people working somewhere that has no


17 trains and no tracks can be a railroad?


18              MR. NEBLETT:  I'm going to object to the


19 question.  I think it seeks a legal answer.  I'm going


20 to instruct the witness not to answer the question.


21     Q.   (By Mr. Beckham) It's a purely factual


22 question.


23              MR. NEBLETT:  No, it was --


24     Q.   (By Mr. Beckham) Are you saying you're a


25 railroad because you have people working on it?
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 1              MR. BECKHAM:  Robert, you're going to have


 2 to let me ask these questions or you're not getting any


 3 proof in.


 4              MR. NEBLETT:  No, I'm not going to let you


 5 answer or ask legal questions --


 6              MR. BECKHAM:  I know you've never tried a


 7 case on the existence of a railroad or not.


 8              MR. NEBLETT:  And neither have you.


 9              MR. BECKHAM:  I know.


10              MR. NEBLETT:  And so --


11              MR. BECKHAM:  But I've gotten evidence in


12 at hearings but never with these kind of objections.


13              MR. NEBLETT:  These are legal issues and


14 you know they're legal issues.


15              MR. BECKHAM:  No, they're mixed questions


16 of fact and law.


17              MR. NEBLETT:  But you're framing them as


18 legal issues.


19              MR. BECKHAM:  No, I'm not.


20              MR. NEBLETT:  What constitutes a railroad


21 company, you know, is defined by the statute, it is a


22 legal issue.  Now, you can ask him certain --


23              MR. BECKHAM:  Okay.


24              MR. NEBLETT:  -- factual components of


25 that, you know, what are you doing to operate a
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 1 railroad --


 2              MR. BECKHAM:  This is crazy


 3 obstructionism.


 4              MR. NEBLETT:  You're framing the questions


 5 to ask for legal questions.


 6              MR. BECKHAM:  No, you're just objecting


 7 because you have no answer on these points.


 8              MR. NEBLETT:  No.


 9              MR. BECKHAM:  You don't have a railroad.


10              MR. NEBLETT:  No. I object to that.


11              MR. BECKHAM:  Okay.


12     Q.   (By Mr. Beckham) So Texas Central thinks it can


13 be a railroad without tracks or cars or the money to


14 purchase them, true?


15              MR. NEBLETT:  Objection.  And I'm going to


16 instruct the legal -- the witness not to answer --


17              MR. BECKHAM:  Can you say it?


18              MR. NEBLETT:  -- legal -- what?


19              MR. BECKHAM:  You can't even say it.


20              MR. NEBLETT:  What's your problem?  I'm


21 making an objection.  You're interfering with my


22 objection?  Really?  I'm going to object and ask the


23 witness not to respond to any legal questions with


24 any legal --


25              MR. BECKHAM:  Answer the factual part of
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 1 it.


 2     Q.   (By Mr. Beckham) Factually, Central Texas says,


 3 without a train, without tracks, without the money to


 4 buy them, we can still be a railroad, true?


 5     A.   True.


 6     Q.   Texas Central says without tracks, without rail


 7 cars, without any passengers, without the money to build


 8 the tracks and the train, we are operating a railroad,


 9 true?


10              MR. NEBLETT:  Objection, form, and


11 instruct the witness not to respond with any legal


12 answers to this question.


13     Q.   (By Mr. Beckham) Answer the factual part of it.


14              MR. NEBLETT:  You can say, to my


15 understanding, if you have one, Mr. McCabe.


16     A.   My understanding, our understanding is that --


17 yes.


18     Q.   (By Mr. Beckham) Okay.  And the reason you say


19 that is because Texas Central has spent money planning a


20 railroad, true?


21     A.   True.


22     Q.   And in your mind that equates to operating a


23 railroad, true?


24     A.   In addition, more than just planning.


25     Q.   Okay.
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 1     A.   It's --


 2     Q.   Well, you met with the government?


 3     A.   Hang on.  Let me finish.


 4              MR. NEBLETT:  Let him finish his answer.


 5     A.   We've developed rules for high-speed rail.


 6     Q.   (By Mr. Beckham) What does that mean?


 7     A.   Well, I'll walk you through the petition with


 8 particular applicability.  There are not rules in the


 9 U.S. for trains --


10     Q.   I know that.


11     A.   -- above 150 miles an hour, so we've worked for


12 the last two-and-a-half years with the Federal Railroad


13 Administration Office of Safety to develop rules that


14 are technology-specific and corridor-specific and have


15 provided that body of work that was in collaboration


16 with the FRA --


17     Q.   Does that cause --


18     A.   -- which is now -- let me finish.  Which is now


19 on the docket for consideration for notice of proposed


20 rule making for rules for our train.


21     Q.   Okay.


22     A.   For operating it.


23     Q.   So does making rules for a nonexistent train


24 make you a railroad?


25              MR. NEBLETT:  Objection, form.
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 1     A.   It's one of the activities, yes.


 2     Q.   (By Mr. Beckham) Okay.  When was the first day


 3 that TCRI was a railroad?


 4              MR. NEBLETT:  Objection to the extent that


 5 asks for a legal opinion.  I'm going to instruct


 6 Mr. McCabe --


 7              MR. BECKHAM:  Factually.


 8              MR. NEBLETT:  -- not to give any legal


 9 opinions.


10              MR. BECKHAM:  I don't want a legal


11 opinion.  Factually.  That's a fact.  When were you


12 first a railroad?


13              MR. NEBLETT:  It has a legal question


14 embodied in it and I --


15              MR. BECKHAM:  Oh, good, it's a mixed


16 question of law and fact.  Thank you for finally


17 agreeing with me.


18              MR. NEBLETT:  You know what, let me finish


19 my objection, okay?


20              MR. BECKHAM:  Okay.


21              MR. NEBLETT:  Let me finish my objection.


22              MR. BECKHAM:  But don't tell me or this


23 court --


24              MR. NEBLETT:  No, let me finish --


25              MR. BECKHAM:  -- you can't answer this
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 1 mixed questions of law and fact.


 2              MR. NEBLETT:  -- my objection.  Let me


 3 finish my objection before you're interrupting him and


 4 you're interrupting me.  Now, I've had enough of it.  So


 5 just stop interrupting.


 6              MR. BECKHAM:  I've had enough of the


 7 nonanswers.


 8              MR. NEBLETT:  Well, you know what?  I'm


 9 entitled to object.  If you think that we're not


10 answering, you can raise that with the court, but I'm


11 entitled --


12              MR. BECKHAM:  It's mixed questions of law


13 and fact.


14              MR. NEBLETT:  -- to finish my objection --


15              MR. BECKHAM:  You just admitted it --


16              MR. NEBLETT:  -- and he's entitled to


17 finish his answer.


18              MR. BECKHAM:  You did finish it.  You


19 stopped talking.  It's a mixed question of law and fact.


20              MR. NEBLETT:  It's not a mixed question of


21 law and fact the way you framed it.


22              MR. BECKHAM:  You just said it was.  You


23 said it's intertwined.


24              MR. NEBLETT:  And many of the objections,


25 as you've heard, have been to the extent that it is a
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 1 legal question, I have asked him not to answer.


 2              MR. BECKHAM:  All right.


 3              MR. NEBLETT:  In those instances, I'm


 4 conceding that there may be some factual component of


 5 it.


 6              MR. BECKHAM:  Good.


 7     Q.   (By Mr. Beckham) Factually, when was the first


 8 day that TCRI operated a railroad?


 9     A.   It's my understanding that when we met the --


10 when we organized to -- I don't know the -- the first


11 day.


12     Q.   Okay.  The first month, when was the first


13 month -- let me back -- strike that.


14              Since TCRI, as a corporation, does not


15 know the first day that it was a railroad, does TCRI


16 know the first month that it was a railroad?


17              MR. NEBLETT:  Objection to the form of the


18 question.


19     A.   It's my understanding when we -- when we


20 organized TCRI and we filed is we're a railroad because


21 the activities that we had been undertaking in the years


22 prior to that, that then rolled over into TCRI,


23 constitutes those activities consistent with and is an


24 operating railroad.


25     Q.   (By Mr. Beckham) So December 20th, 2012?
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 1     A.   Correct.


 2     Q.   Okay.  So TCRI believes that on the date of


 3 incorporation it was operating a railroad?


 4     A.   Not just the date --


 5              MR. NEBLETT:  Objection, form, and to the


 6 extent that that seeks a legal opinion, I'm going to


 7 object.


 8     A.   It's our belief that because of our activities


 9 that we undertook before the filing or the filing of


10 incorporation as well, all of those activities are


11 consistent with the objective -- pursuing the business


12 objective of bringing the Shinkansen system to Texas, so


13 --


14     Q.   (By Mr. Beckham) Then New Magellan is a


15 railroad?


16     A.   I wouldn't know.


17     Q.   Well, wait, you worked at New Magellan, and New


18 Magellan did everything before December 20th, 2012.


19 There was no TCRI.  True?


20     A.   There's no -- that's correct.


21     Q.   Okay.  So you're saying all the -- and is New


22 Magellan a hedge fund?  What do you call them?


23     A.   Consulting company.


24     Q.   Okay.  So all of the activities the consulting


25 company did would make the consulting company a railroad


Page 163


 1 as well?


 2     A.   Not necessarily.


 3     Q.   In fact, the company didn't even have money to


 4 pay your salary, the consulting company had to pay it,


 5 right?


 6     A.   I don't understand and --


 7              MR. NEBLETT:  Are you asking him


 8 personally or as a corporate representative about that?


 9     Q.   (By Mr. Beckham) Well, you already told me that


10 New Magellan paid your salary through 2015, right?


11     A.   That's correct.


12     Q.   Okay.  And so if the activities -- you just


13 said earlier that the activities of the consultant prior


14 to incorporation made TCRI a railroad company on the


15 date of incorporation, true?


16              MR. NEBLETT:  Objection, form.


17     A.   It's the collection of activities --


18     Q.   (By Mr. Beckham) Is that true that you said


19 that?


20     A.   Yes.


21     Q.   Okay.


22     A.   I didn't say it -- wait, let me back up.  I


23 didn't say it made it happen on that day.  On that day


24 was a recognition, in our minds, of the collection of


25 activities that we undertook and our --


Page 164


 1     Q.   Let's don't use "we".


 2     A.   -- continuing --


 3     Q.   Let's don't use "we".


 4     A.   -- the company, Texas Central undertook.


 5     Q.   Texas Central didn't undertake anything before


 6 it was formed, that's impossible, you agree with that,


 7 right?


 8     A.   The body of work was transferred over to TCRI.


 9     Q.   Where is that contract?


10     A.   I don't have it with me.


11     Q.   Is there a contract that says that?


12     A.   There is.


13     Q.   Is there a contract between Texas Central


14 Partners and TCRR for TCRR to operate the railroad?


15     A.   I'm not aware of exactly what the different


16 contract language is between the entities, as we


17 previously discussed what the objective of TCRI and TCRR


18 is, in addition with the discussions with our other


19 partners of TCRI, meaning, Virgin Trains and the design


20 build entities, I'm not current as to what the contract


21 language exists since it's been in negotiation with some


22 of the activities as we progress the railroad.


23     Q.   Well, you said the contracts aren't signed yet,


24 so they're just draft contracts, right?


25     A.   Which contract?
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 1     Q.   Well, with Virgin Train.


 2     A.   We have a contract with Virgin Trains.


 3     Q.   Who is "we"?  Don't use "we".


 4     A.   I -- it's unclear to me whether the contract is


 5 with TCP or TCRI.  I believe it to be TCRI.


 6     Q.   What do you mean, it's unclear?  You can read


 7 it and you don't know?


 8     A.   I haven't reviewed it lately.


 9     Q.   Okay.  And do you believe there are contracts


10 in existence between TCP and TCRI as to what TCRI is


11 supposed to do?


12              MR. NEBLETT:  Objection, form.


13     A.   Yes.


14              MR. BECKHAM:  What's the objection?


15              MR. NEBLETT:  Speculation.


16              MR. BECKHAM:  Speculate whether or not


17 there's a contract?


18              MR. NEBLETT:  You asked "Do you believe."


19              MR. BECKHAM:  Okay.


20     Q.   (By Mr. Beckham) And do you -- is there a


21 contract between TCP and TCRR?


22     A.   Similar to TCRI, I'm not current on what that


23 looks like today.


24     Q.   You think there is a contract?


25     A.   Or at least a designation of responsibilities.
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 1     Q.   Okay.  Who would know more about those things?


 2     A.   Tim Keith, president.


 3     Q.   Okay.


 4              MR. BECKHAM:  All right.  We're going to


 5 be needing his deposition.


 6     Q.   (By Mr. Beckham) Other than the consultants'


 7 work prior to December 20th of 2012, are there any other


 8 facts that TCRI claims made them a railroad as of


 9 December 20th, 2012?


10     A.   Yes.


11     Q.   What?


12     A.   We've engaged world-class engineering team as


13 part of our effort.


14     Q.   Who is "we"?


15     A.   Texas Central.


16     Q.   Well, Texas Central didn't exist before that


17 date so --


18     A.   Okay.


19     Q.   Is it before December 20th, 2012?


20     A.   Yes.  Texas -- Texas Central Railway existed.


21     Q.   TCRR?


22     A.   No, TCR, which is the promotional name.  We


23 talked about that at the beginning.


24     Q.   Okay.  When was the promoter, Texas -- let me


25 see here.
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 1     A.   I don't recall when they were incorporated.


 2 That's the first entity who -- and that was tasked with


 3 promotion.


 4     Q.   Okay.


 5              MR. MCSHAN:  I think he's talking about


 6 this one.


 7     Q.   (By Mr. Beckham) You're talking about Texas


 8 Central High-Speed Railway LLC?


 9     A.   Correct.


10     Q.   Okay.  That's not what you said earlier.  Kind


11 of hard to keep up with all the names, isn't it?


12     A.   It can be.


13     Q.   What does Texas Central High-Speed Railway LLC


14 do?


15     A.   It was engaged to promote the high-speed


16 project as well as to initiate the work for route --


17 corridor selection, route selection, environmental


18 clearances.


19     Q.   Okay.  And it's not finished promoting yet, is


20 it?


21     A.   Well, I don't know what you mean by that.


22     Q.   You don't understand the word "finish" or you


23 don't understand the word "promoting"?


24     A.   When you're -- I understand what both those


25 mean, but in the context of it's not finished promoting
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 1 "it", what, the project?


 2     Q.   The railroad.  You haven't raised money from


 3 the investors, right?


 4     A.   TC -- TCR has not -- does not raise money from


 5 investors.


 6     Q.   Well, Texas Central High-Speed Railway LLC is


 7 still promoting the project, right?


 8     A.   They are.


 9     Q.   Okay.  What entity is promoting the project to


10 investors?


11     A.   TCP.


12     Q.   Texas Central Partners?


13     A.   Correct.


14     Q.   Okay.  So Texas Central Partners hasn't


15 finished promoting -- trying to raise the money?


16     A.   That's correct.


17     Q.   -- to build it, right?


18     A.   (Witness nods head yes.)


19     Q.   And there -- and none of the Texas Central


20 entities have any final rulings from any federal


21 regulatory bodies on any point whatsoever, true?


22     A.   That's true.


23              MR. NEBLETT:  Objection, form.


24     Q.   (By Mr. Beckham) When is the draft


25 environmental statement going to be ready?
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 1     A.   I believe it will be October of this year.


 2     Q.   Okay.  So the --


 3              MR. MCSHAN:  March 31, 2010.


 4     Q.   (By Mr. Beckham) Okay.  So Texas Central High-


 5 Speed Railway was filed or organized on March 31, 2010;


 6 is that right?


 7     A.   I -- I'll take your word at it.


 8     Q.   And that entity never has contended that it has


 9 eminent domain authority, true?


10     A.   That's correct.


11     Q.   Okay.  Back on Exhibit 6, I think I got off --


12 got us off the track.  I'd asked Texas Central, TCRI's


13 corporate rep, you, what are the facts that TCRI has to


14 perform to acquire eminent domain.  So you've listed


15 incorporated, Number 1.  Number 2, amend the corporate


16 purpose.  Number 3, registration with the Comptroller.


17 Are there any other facts that you know of that TCRI


18 must perform to acquire eminent domain?


19     A.   It's my understanding that it's our -- in


20 conjunction with our activities, that -- that we, as we


21 pursue the project, and the design and engineering and


22 negotiation with landowners, et cetera, is --


23 constitutes that operating railroad.  So in


24 conjunction --


25     Q.   This is eminent domain.  You're off on the
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 1 wrong question.


 2     A.   I'm on --


 3              MR. NEBLETT:  Let him finish his answer.


 4              MR. BECKHAM:  Well, he just realized he


 5 was confused and answered the wrong question.


 6              MR. NEBLETT:  Well, but -- okay, but he


 7 needs to be able to finish his answer, and I'm going to


 8 object --


 9              MR. BECKHAM:  Well, you know, sometimes


10 when a witness -- it's a long hard day, when he's


11 confused, I'm going to let him know he's answering the


12 wrong question.


13              MR. NEBLETT:  No.  You -- sometimes you


14 don't like his answer and you interrupt him.


15              MR. BECKHAM:  That was other times when I


16 did that.  This one I was really just -- he was


17 answering about operating a railroad.


18              MR. NEBLETT:  Well --


19     Q.   (By Mr. Beckham) So I'm going to focus you on


20 what facts --


21              MR. NEBLETT:  I'm going to insist that he


22 be allowed to answer --


23              MR. BECKHAM:  Good.  He's being asked the


24 same question right now.


25     Q.   (By Mr. Beckham) You were telling me earlier
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 1 the list of facts, as we show on Exhibit 6, what facts


 2 must TCRI perform to acquire eminent domain, and you


 3 listed three.  Are there any others?  For example, is


 4 working with landowners something that you believe you


 5 have to do or not to get eminent domain authority?


 6     A.   No.  I believe we operate a railroad, an


 7 interurban electric railroad.


 8     Q.   Okay.  So one of the things you have to do is


 9 operate one of the two?


10     A.   I don't know that.  I'm just giving you my --


11 my understanding or belief.


12     Q.   I'm asking the corporation rep.


13              MR. NEBLETT:  Go ahead and finish your


14 answer, Mr. McCabe.


15              MR. BECKHAM:  If the corporation doesn't


16 know, then --


17              MR. NEBLETT:  Go ahead and finish your


18 answer, Mr. McCabe.


19     A.   All right.  So the -- we -- we believe we're a


20 railroad.


21     Q.   (By Mr. Beckham) That's not what I asked you.


22     A.   Okay.


23     Q.   Let me tell you something:  I will not ask you


24 again today if you believe you're a railroad unless I


25 say it loudly.
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 1              My question is:  Exhibit 6, and you've


 2 understood the question the other times we've worked on


 3 it.  I just want to make sure.  If the list is finished,


 4 fine, tell me that.  But what facts must TCRI perform to


 5 acquire eminent domain?


 6              MR. NEBLETT:  To the extent that that asks


 7 for a legal opinion, I'm going to object.  You may give


 8 your understanding with -- with regard to that,


 9 Mr. McCabe.


10              MR. DOW:  He keeps telling you, operating


11 a railroad, you don't write it down --


12              MR. BECKHAM:  He --


13              MR. DOW:  Why don't you give Exhibit 6 to


14 the witness, let him complete it, so you can --


15              MR. BECKHAM:  You can only have one guy


16 talking.  You know the rules real well.  And I'll write


17 it -- if he says you got to operate a railroad, I'll be


18 happy to write it down.  But you don't -- you can't


19 talk.


20              MR. DOW:  My apology.


21              MR. NEBLETT:  He has said that.


22     A.   Operate a railroad.


23     Q.   (By Mr. Beckham) Okay.  So one thing you got to


24 do is operate a railroad.  Fine.


25              Okay.  So we know the date --
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 1     A.   And we're an electric railroad.


 2     Q.   Operate an electric railroad also?


 3     A.   Uh-huh.


 4     Q.   Or either or?


 5     A.   I don't know about either or, I'm just letting


 6 you know that we -- we operate a railroad and we also


 7 are an electric railroad.


 8     Q.   Okay.  I'll put also electric railroad.  Okay.


 9 On Number 1, incorporated, you gave me the date,


10 December 20, 2012.  Number 2, amend the corporate


11 purpose, you gave me the date of January 2015.  On


12 Number 3, the registration with the Comptroller, we know


13 the date was December 6, 2012, right?


14     A.   Yes.


15     Q.   Okay.  Okay.  Number 4, operate a railroad,


16 what was the date you accomplished that?


17              MR. NEBLETT:  Objection, form.


18     A.   Are you suggesting we completed that activity?


19     Q.   (By Mr. Beckham) No.  When's the date you first


20 began to operate a railroad?


21     A.   It's the date of incorporation because we also


22 at that time transferred over --


23     Q.   Okay.  So --


24     A.   -- transferred over the work product that we


25 had --
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 1     Q.   So that's December 20, 2012?


 2     A.   That's --


 3     Q.   It's in your stack here.  Do you want to


 4 double-check it?  Or do you want --


 5     A.   No, I believe that.


 6     Q.   Okay.  Okay.  So are there any other facts -- I


 7 want to make sure Exhibit 6 is your complete testimony.


 8 Any other facts that TCRI must perform to acquire


 9 eminent domain in addition to the four items you've


10 listed?


11     A.   We could do --


12              MR. NEBLETT:  I'm going to object to that


13 the question, it's still a legal question, even though


14 it purports to ask for facts, asks for facts, the


15 factual basis of what must constitute a railroad is


16 still a legal question.  So to the extent you think you


17 can answer that, you can give your understanding,


18 Mr. McCabe.  Otherwise, I ask that you not give any


19 legal opinions.


20     A.   Okay.  I'm not going to give any legal


21 opinions.  It's more -- sub bullets under operate a


22 railroad.  So we have --


23     Q.   (By Mr. Beckham) May I ask you a question on


24 that --


25     A.   -- Virgin Trains --
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 1     Q.   Are you saying operating a railroad is all the


 2 things you've discussed earlier:  Hiring engineers,


 3 dealing with the federal government, doing the planning


 4 and the promoting?


 5     A.   That's correct.


 6     Q.   Those are the sub bullets?


 7     A.   That's correct.


 8     Q.   Okay.  Then I'll write -- I'll put those in.


 9 Okay.  I wrote a bullet planning, bullet promoting,


10 bullet hiring engineers to draw plans, and bullet making


11 rules with FRA.


12     A.   We've engaged -- we have an operator of trains.


13     Q.   You have a -- what's that?


14     A.   Virgin Trains.


15     Q.   Okay.  So you --


16     A.   As a partner.


17     Q.   When did you sign a contract with Virgin


18 Trains?


19     A.   The first contract was three years ago.


20     Q.   Okay.  So Virgin Trains is going to operate the


21 trains?


22     A.   At this juncture.


23     Q.   Okay.  So contract with Virgin Trains to


24 operate.  Tell me what Virgin Trains is going to do?


25     A.   Operate the train.
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 1     Q.   Well, you said earlier that Texas Central was


 2 going to handle the operations.  I guess you meant


 3 ticket selling, customer service, the revenue side.  So


 4 the nuts and bolts and grease and safety and security


 5 are going to be handled by Virgin Trains?


 6     A.   No.  It -- the ultimate form of legal


 7 relationship could still evolve, but TC --


 8     Q.   What does the contract say?


 9     A.   Well, as TCRI, by the definition is here as a


10 corporate representative, it includes -- well, if we


11 could get that definition out, it includes partners.


12 Could we get the definition out?


13     Q.   The definition of what?


14     A.   TCRI for purposes of the deposition today.


15     Q.   For the purpose of the deposition, TCRI is only


16 TCRI and its name, predecessor name.  Texas Central was


17 the one we used to include everybody.


18              MR. NEBLETT:  No, that's not right.


19              MR. BECKHAM:  Oh.  What are we talking


20 about?


21              MR. NEBLETT:  He's talking about on the


22 scope of the deposition.


23              MR. BECKHAM:  Oh.


24              MR. NEBLETT:  The TCRI deposition.


25              MR. BECKHAM:  Well, when you -- Robert,
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 1 when you say that's not right, the definition I stated


 2 is accurate, what the witness and I agreed to, what


 3 those words meant today.


 4              MR. NEBLETT:  If you want to frame it that


 5 way, I --


 6              MR.BECKHAM:   Now it was we --


 7              MR. NEBLETT:  But he -- he was asking --


 8 he was asking about what it was in the scope -- the


 9 deposition notice.


10              MR. BECKHAM:  The deposition notice, okay.


11 Well, let's look at that.


12              THE WITNESS:  So on the --


13              MR. NEBLETT:  Here, I need to look at it.


14     A.   Page 2, Number 1.  Could you read that out loud


15 for us since I don't have a copy of it in front of me?


16              MR. NEBLETT:  This is my copy here.


17     Q.   (By Mr. Beckham) In the definitions, TCRI --


18 no, you or your means, Texas Central Railroad


19 Infrastructure, agent's partners, employees, affiliates,


20 representatives or other persons.  So I've been asking


21 you questions -- you remember earlier when we said TCRI


22 means TCRI, right?  Do you remember that, sir?


23     A.   I do.


24     Q.   Okay.  Now, are you saying that there's -- you


25 know what a partnership is, right?
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 1     A.   In some forms, yes.


 2     Q.   Okay.


 3     A.   As loose as you and me calling each other


 4 partners --


 5     Q.   Okay.


 6     A.   -- or as formalistic as it could be with a --


 7     Q.   -- a legal --


 8     A.   -- a legal entity.


 9     Q.   And I don't -- I'm not interested in a -- the


10 marketing term of American and British Airways are


11 partnering up or Wal-Mart and Texaco gasoline are, you


12 know, partners.  I -- does TCRI have any legal partners?


13     A.   I -- it's -- it's unclear to me exactly from a


14 legal perspective what the -- what the relationships


15 are.


16     Q.   Okay.  Well, you know --


17     A.   We have contracts for -- for what we are


18 currently in --


19     Q.   But you know a contract doesn't make somebody a


20 partner in a legal sense?


21     A.   That's true.


22     Q.   That's when you agree to share profits and


23 losses and --


24     A.   That's true.


25     Q.   Okay.  And so there are arms' length contracts
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 1 where TCRI is hiring, in this instance, Virgin Trains to


 2 perform the operational function, true?


 3     A.   True.


 4     Q.   Okay.


 5     A.   And -- and/or because it could still evolve, it


 6 could be a joint venture, for instance.  That's, you


 7 know, it's in the development stage of the project.


 8     Q.   Okay.


 9     A.   So it's --


10     Q.   But --


11     A.   -- unclear.


12     Q.   Texas Central Partners is going to own the


13 train, right?


14     A.   What about if it's financed?


15     Q.   Well, who owns -- I mean, you still own the


16 house if it's financed.


17     A.   Well, you could --


18     Q.   Who's going to own the train, which entity?


19     A.   TCRR, likely.


20     Q.   Okay.  TCRR will own the train.  Which entity


21 will own the real estate?


22     A.   TCRI.


23     Q.   TCRI will own the real estate?


24     A.   Civil Works.  And as to the final form of


25 between those two companies, to the best of my
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 1 knowledge, and that's the intent.


 2     Q.   Okay.  And -- and who will -- which company


 3 will own the tracks?


 4     A.   TCRI.


 5     Q.   Okay.  So TCRR owns the trains, TCRI owns the


 6 tracks and the dirt, and TCP owns both of those two


 7 companies?


 8     A.   Yes, I believe.


 9     Q.   Okay.


10     A.   That's the intent.


11     Q.   And that -- that's the intent.  And -- and the


12 relationship between the affiliates may change over


13 time?


14     A.   I believe that to be true.


15     Q.   And the current intent is that -- tell me who


16 Virgin Trains is?


17     A.   They're a UK-based railroad that operates


18 trains.


19     Q.   Okay.  And do they operate trains in the United


20 States?


21     A.   They do not.


22     Q.   Okay.  Who operates Amtrak, for example?


23     A.   Amtrak.


24     Q.   Okay.  So they have their own operations


25 in-house?
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 1     A.   Correct.


 2     Q.   Okay.  And Virgin Trains has substantial


 3 expertise running trains?


 4     A.   They do.


 5     Q.   Do they operate the Eurostar?


 6     A.   I know they do not.


 7     Q.   Is there a high-speed express train operational


 8 in the UK --


 9     A.   There is.


10     Q.   -- Over 150 miles an hour?


11     A.   There is.


12     Q.   What is it called?


13     A.   HS1.  HS1.


14     Q.   Okay.  And Virgin Trains operates HS1?


15     A.   No, they do not.


16     Q.   Who does?


17     A.   I don't know.


18     Q.   Okay.  Does Virgin Trains operate an express


19 high-speed rail?


20     A.   How do you define express high-speed rail?


21     Q.   I've seen -- I'm going to ask you on that one.


22 I've seen something, I don't know if it's in TxDOT, but


23 it's over a hundred -- maybe it's some FRA rules, but


24 over 140 or over 150, there's the highest category which


25 the Shinkansen would be in.  What is that called?
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 1     A.   Yeah.


 2     Q.   I've forgotten the right name.


 3     A.   You could call that for today high-speed rail.


 4     Q.   Well, they call the Acela high-speed rail, and


 5 we all know that's not true, right?


 6     A.   That's true.  There's a number of definitions,


 7 depends which agency, because TxDOT had different --


 8 different definitions --


 9     Q.   Isn't there one called express high-speed rail


10 or premium, some adjective before high-speed rail?


11     A.   There's new -- new acronyms invented every year


12 for different speed classes.


13     Q.   Well, what's -- what's the -- what's the name


14 for the highest class speed?


15     A.   You can call it high-speed rail.


16     Q.   Okay.  Does Virgin Trains operate high-speed


17 rail currently?


18              MR. NEBLETT:  Objection, form.


19     A.   They do not operate trains above 150 miles an


20 hour.


21     Q.   (By Mr. Beckham) Okay.  But they're going to


22 learn how to do it by the time you guys get started?


23              MR. NEBLETT:  Objection, form.


24     A.   Yes, just like the Taiwanese did.


25     Q.   (By Mr. Beckham) Okay.  And so the -- and you
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 1 believe that the operational contract was signed by TCRI


 2 with Virgin Trains?


 3     A.   Correct.


 4     Q.   When was that contract signed?


 5     A.   In the last several months.


 6     Q.   When was it negotiated?


 7     A.   Over the last year.


 8     Q.   Okay.


 9     A.   I'm not -- I'm not familiar with the final form


10 of contract, so I couldn't tell you --


11     Q.   All right.


12     A.   -- whether it's executed or intent to execute,


13 in the final stages, or if, you know, there's a


14 different alternative being considered.


15     Q.   Okay.  So there might not be a contract yet?


16     A.   Oh, no, there is a contract with Virgin


17 currently.


18     Q.   Signed?


19     A.   Yes.


20     Q.   You're just saying they may be renegotiating or


21 looking at something different?


22     A.   Correct.


23     Q.   Okay.  And earlier -- I'll come back to that.


24              Do you speak Japanese?


25     A.   Not much.
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 1     Q.   How much?


 2     A.   Twelve words.


 3     Q.   Oh.  Have you had Japanese training?  Tried to


 4 learn it?


 5     A.   No.


 6     Q.   What is Texas -- Texas Central Rail Holding


 7 LLC?


 8     A.   It's an entity underneath Texas Central


 9 Partners.


10     Q.   What does it do?


11     A.   It's an investment company -- a company for


12 investors.


13     Q.   Okay.  Does Texas Central intend to put fiber


14 optic or pipelines or anything else within the condemned


15 land?


16     A.   Not outside of what we intend to use for the


17 railroad, meaning, fiber optic, we could likely use


18 fiber optic in the operation of the train's


19 communication system.


20     Q.   All right.  Would -- would that fiber optic


21 backbone be available to be leased or bandwidth sold on


22 that to third parties?


23     A.   It's too early to tell.


24     Q.   But that's -- that's been looked at?


25     A.   It is --
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 1              MR. NEBLETT:  Objection, form.


 2     A.   It is under discussion.


 3     Q.   (By Mr. Beckham) Okay.  How about pipelines?


 4     A.   Not that I'm aware of.


 5     Q.   Okay.  And does Texas Central contend that it


 6 can condemn for a railroad but also get fiber optic for


 7 lines to sell to third parties?


 8              MR. NEBLETT:  I'm going to object to the


 9 question.


10              MR. BECKHAM:  I bet you are.


11              MR. NEBLETT:  It asks for a legal


12 response, and I'm going to instruct the witness not to


13 answer.


14              MR. BECKHAM:  Even Brad got the joke on


15 that one.


16              MR. NEBLETT:  Yeah, he hasn't been here


17 for all the fun.


18     Q.   (By Mr. Beckham) When did -- when did Texas


19 Central first become an interurban electric railway?


20              MR. NEBLETT:  Object to the form of the


21 question, and I'm going to object to the extent that


22 that seeks a legal answer and I'll instruct the witness


23 not to respond with any legal response.


24     Q.   (By Mr. Beckham) Just factually, when does --


25 when does TCRI contend they became a -- an interurban
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 1 electric railroad?


 2     A.   Consistent with operating a railroad, because


 3 the technology is all electric.


 4     Q.   Well, when?  Was that once you filed the


 5 amended purpose and included that?


 6     A.   Well, yeah, and we've talked about it as part


 7 of operating -- when we thought we operated a railroad,


 8 so it's part that --


 9     Q.   So when --


10     A.   -- the same thing.


11     Q.   When?


12     A.   You can go back on the record and see what I


13 gave you for that answer.  I forgot.


14     Q.   I don't think you gave me one.


15     A.   I thought I did.


16     Q.   Are you saying it was December 20th of 2012,


17 the day it was incorporated, or are you saying it was on


18 January 21st, 2015, when the corporate purpose was


19 amended --


20              MR. NEBLETT:  I'm going to object --


21     Q.   (By Mr. Beckham) -- or some other date?


22              MR. NEBLETT:  -- to the extent that it


23 seeks a legal opinion and instruct the witness not to


24 answer any legal responses.


25     A.   Yeah, we've talked about this, Mr. Beckham,
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 1 that I didn't -- it's not a specific, in part, in --


 2 our -- my -- our understanding is it's in the collective


 3 of the activities that we take along with the formation


 4 and filing.


 5     Q.   (By Mr. Beckham) Well, if it's a matter of


 6 we've got to -- we've got to undertake these other


 7 activities, then don't you have to do enough of them to


 8 qualify, I mean, or just the first day you do one?


 9     A.   I don't know.


10     Q.   Okay.  So -- and the corporation doesn't know?


11              MR. NEBLETT:  Objection, form.


12     A.   Well, I'd ask you:  Why do you think we would


13 debate that internally?  Because we're in the -- our


14 business pursuit is --


15     Q.   (By Mr. Beckham) Because the future of your


16 eminent domain power depends on it, that might be a


17 reason?


18     A.   If you --


19     Q.   That's the answer to your question.


20     A.   If you say so.


21     Q.   Well, you don't -- Texas Central agrees you


22 don't get eminent domain just because you claim it,


23 right?


24              MR. NEBLETT:  Objection to the extent that


25 asks for a legal opinion.  Don't respond with a legal
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 1 answer, Mr. McCabe.


 2     A.   Can you repeat the question?


 3     Q.   (By Mr. Beckham) Yeah.  Texas Central does not


 4 contend that they have eminent domain just because they


 5 claim it.


 6              MR. NEBLETT:  Same objection.


 7     Q.   (By Mr. Beckham) Right?  That would be crazy.


 8     A.   Previously when you asked me, I said, in part,


 9 is that we feel like we've met the requirements.


10     Q.   That's not what I asked you.  Texas Central


11 does not claim it has eminent domain authority just


12 because it's claimed that or proclaimed that?


13     A.   We've --


14              MR. NEBLETT:  Same objection.


15     Q.   (By Mr. Beckham) Right?


16     A.   We've -- that's right, because --


17     Q.   Okay.


18     A.   -- we operate a railroad.


19     Q.   All right.  A railroad that doesn't exist


20 physically, true?


21     A.   That's correct.


22              MR. NEBLETT:  Objection, form.


23     Q.   (By Mr. Beckham) Well, so I guess what you're


24 saying is because of the activities of the consultant


25 prior to 12-20-2012, that Texas Central was an
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 1 interurban electric railway when the body of work was


 2 transferred over December 20th, 2012, true?


 3     A.   True.


 4     Q.   Okay.  Then why didn't Texas Central claim


 5 eminent domain under Section 131 on December 26th, 2012?


 6              MR. NEBLETT:  Objection, form.


 7     A.   I can't speak to that.  I don't know the


 8 answer.


 9     Q.   (By Mr. Beckham) Okay.  So no one at the


10 corporation knows that?


11     A.   I don't know that.


12     Q.   Okay.  Who would know?


13              MR. NEBLETT:  Objection, form.


14     A.   I don't know.


15     Q.   (By Mr. Beckham) All right.  How many


16 interurban electric railways are in existence in Texas?


17              MR. NEBLETT:  Objection, form.


18     A.   I don't know.


19     Q.   (By Mr. Beckham) Okay.  You're in that business


20 and you don't know?


21              MR. NEBLETT:  Objection, form.


22     A.   I'm in the business of this project.


23     Q.   (By Mr. Beckham) Well, is there one interurban


24 electric railway in existence in Texas?


25     A.   I'm not --


Page 190


 1     Q.   Certainly, you would know that, wouldn't you,


 2 sir?


 3              MR. NEBLETT:  Objection, form.  Objection,


 4 it also is outside the scope of the deposition notice.


 5     Q.   (By Mr. Beckham) Go ahead.


 6              MR. NEBLETT:  You can answer.  If you


 7 don't know, say you don't know.


 8     A.   I don't know.


 9     Q.   (By Mr. Beckham) Well, have you checked?


10     A.   Checked what?


11     Q.   For the existence of an interurban electric


12 railway?


13     A.   Has our -- individually or corporately?  Is it


14 --


15     Q.   As a corporation.


16     A.   Has the company looked into --


17     Q.   Sure.


18     A.   -- is there in existence in the state of


19 Texas -- see if I understand your question correctly --


20 in the state of Texas, is there --


21     Q.   It's real simple.  Does TCRI know if there's an


22 interurban electric railway in existence in the state of


23 Texas?


24              MR. NEBLETT:  Objection, it's outside the


25 scope of the deposition notice.  And if you can answer
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 1 it, Mr. McCabe, answer it --


 2     A.   I don't know.


 3              MR. NEBLETT:  But if you don't know, just


 4 say you don't know.


 5     A.   I don't know.


 6     Q.   (By Mr. Beckham) You're pretty familiar with


 7 the railroad business in Texas, aren't you?


 8     A.   Parts of it.


 9     Q.   Okay.  Have you ever heard of one?


10     A.   I --


11     Q.   You personally?


12     A.   Am I here individually or corporately?


13     Q.   I'm just asking you a question.  If you want to


14 say you don't want to answer, then say it.


15     A.   I don't want to answer.


16     Q.   Okay.  And why don't you want to answer?


17     A.   I don't want to answer.


18     Q.   Okay.  And -- is TCRI claiming to be a railroad


19 and an interurban electric railway?


20     A.   It is.


21     Q.   They're claiming to be both?


22     A.   It is.


23     Q.   Okay.  Do you have to be a railroad in order to


24 be an interurban electric railway?


25              MR. NEBLETT:  I'm going to object to the
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 1 extent that asks for a legal opinion and ask that you


 2 not give any legal opinions, Mr. McCabe.


 3     A.   I -- yeah.


 4              MR. NEBLETT:  In fact, I'm going to do


 5 more than that.  I think that's a pure legal question.


 6 I'm going to instruct the witness not to answer.


 7              THE WITNESS:  Yeah.


 8              MR. BECKHAM:  Why don't we take a little


 9 break?


10              MR. NEBLETT:  Okay.


11              THE VIDEOGRAPHER:  3:25.  We're off the


12 record.


13              (Recess.)


14              (Back on the written record without video


15 at 3:58 p.m.)


16              MR. BECKHAM:  We have discussed an


17 agreement to recess the deposition at 5 and take up our


18 remaining time at another time and location to be worked


19 out between counsel.  Mr. MaCabe has a flight.  We have


20 a flight.  Both of us could take later flights, but


21 we're trying to work this out; is that right, Counsel?


22              MR. NEBLETT:  Yeah, that's right.


23              MR. BECKHAM:  And we have advised you


24 that -- and I know you don't agree, I just want to say


25 this so nobody says I didn't say it, that we're going to
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 1 be asking for additional time anyway.  You said at this


 2 point you're not able to agree to that until you talk to


 3 your client, and I trust that you'll talk to your client


 4 and get back to me at a later date on that.


 5              MR. NEBLETT:  That's correct.


 6              MR. BECKHAM:  Okay.  All right.


 7              MR. DOW:  But also in terms of the


 8 unfinished deposition and the transcript for that, are


 9 you guys willing to agree that you're not going to use


10 that in any pleading, hearing --


11              MR. BECKHAM:  Well --


12              MR. DOW:  -- you know, until we get it


13 finished?


14              MR. BECKHAM:  Yeah, that's a good --


15 that's a good question, and that's why -- and we've been


16 off the record for 15 minutes discussing this.  We said


17 we could agree to that if you guys would agree that this


18 is the hearing, this case will have the first injunction


19 hearing.  And we talked with Brad about letting it --


20 you know, cooperating on than and scheduling a hearing.


21 While we don't represent every landowner in the state of


22 Texas that's in its path, you know, we may effectively


23 end up being that law firm.  And Brad, as a gentleman


24 and a scholar, said, hey, you know, with the -- with the


25 contrary positions, we can't agree to do that.  And we
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 1 said, logically and logistically, it makes the most


 2 sense to plan on that.  But if you guys -- I mean, you


 3 guys have filed cases and given four days' notice before


 4 answer date, when there's no emergency, and so as soon


 5 as you guys go and do that, I promise you I'm going to


 6 use this deposition.  If you want to agree that the


 7 Miles' case has the first injunction hearing, then we


 8 won't use it anywhere.  But as long as -- I mean, Brad


 9 is saying, we're going to find a place that you aren't


10 and we're going to go proceed against somebody else.


11              MR. NEBLETT:  No, that's not what he's


12 saying.


13              MR. BECKHAM:  Well, that's kind of what


14 he's saying.  And so, you know, we can't agree.  You


15 know, y'all can argue that your guy hasn't signed it or


16 whatever, I mean, you -- you can try to -- try to keep


17 us from using it, but it would be our intention to use


18 it in any hearing, anything that you guys institute.


19              If you guys want to think about our


20 request to -- just to get the Miles' hearing scheduled.


21 And we told you off the record we'll give you Miles'


22 deposition.  Let us know when you want it, if you want


23 to agree just to tee it up rationally.  I mean, we're


24 going show up wherever.  I mean, if we don't represent a


25 guy, we're going to intervene.  I mean, so why are we
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 1 playing cat and mouse running all over the state?  It


 2 just doesn't make any sense, so.


 3              MR. DOW:  No, and I appreciate that.  I


 4 just -- but I do want to make it clear, though,


 5 certainly you guys were free to use the transcript once


 6 we have a finished deposition.  We're not waiving


 7 signature.  We're insisting that the witness have an


 8 opportunity to -- to read and sign.  And so that's why


 9 I'm asking about if we don't -- we're obviously not


10 going to finish today, and so an unfinished transcript


11 before the deposition is completed, I'm just -- my


12 request is that that not be used.


13              MR. BECKHAM:  You guys are too fine of


14 lawyers to play games.  You've ordered it on a rush


15 transcript, so he could -- he could look at it and have


16 it -- the first part signed real soon.  But if you're


17 just going to --


18              MR. DOW:  We'll do -- I'm happy to do


19 that, Blake, if that will kind of --


20              MR. BECKHAM:  Okay.


21              MR. DOW:  -- expedite things.


22              MR. BECKHAM:  Well, I'm not going to -- if


23 you guys won't tell us that there's not going to be


24 another hearing, I can't agree, period.


25              MR. NEBLETT:  Well, we don't know that.
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 1              MR. BECKHAM:  Okay.


 2              MR. NEBLETT:  I mean, we just can't be


 3 restricted in that way.  We're --


 4              MR. BECKHAM:  Okay.  Well, I can't be


 5 restricted either.


 6              MR. NEBLETT:  We have lots of landowners


 7 who have other lawyers than you all.  And as you know,


 8 we were happy to go to a hearing with you all and it got


 9 postponed.  But we can't -- we can't obligate ourselves


10 to not go forward on another case that may be ripe to go


11 forward on.


12              MR. BECKHAM:  Well, if I -- if I'm not in


13 that case, then maybe the deposition will get used.  But


14 I -- I will promise to get it to opposing counsel, you


15 know, to your opposing counsel.


16              MR. NEBLETT:  Well, that's okay.


17              MR. BECKHAM:  I can't be any more -- I'm


18 working with several other attorneys, as well, so we're


19 teaming up against you guys.  I just want you to know


20 that.


21              MR. NEBLETT:  We figured that out.


22              MR. ANDERSON:  I can't imagine.


23              MR. NEBLETT:  We figured that out already.


24              (Back on the video record.)


25              THE VIDEOGRAPHER:  4:03, beginning of tape
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 1 Number 5.  We're on the record.


 2     Q.   (By Mr. Beckham) All right.  Did you look at


 3 any documents during the break?


 4     A.   I did not.


 5     Q.   Okay.  Did you talk to anybody about the


 6 deposition other than your attorneys?


 7     A.   No, I did not.


 8     Q.   With respect to TCRI's status as an alleged


 9 interurban electric railway, has TCRI approached any


10 municipalities about crossing their streets?


11     A.   Yes, we have.


12     Q.   Okay.  What municipalities has TCRI approached?


13              MR. NEBLETT:  Well, objection as that's


14 beyond the scope of this deposition notice.  Am I


15 missing something in here, Mr. Beckman?


16              MR. BECKHAM:  Patrick knows the notice


17 better than I do.  Are you instructing him not to


18 answer?


19              MR. NEBLETT:  I am unless you can


20 demonstrate to me that I'm missing something.  I don't


21 think that's within the scope of this deposition notice.


22              MR. BECKHAM:  Yeah, Number 4, the basis


23 that you're an electric railway, one of the things they


24 go to do is contact municipalities.


25              MR. NEBLETT:  That has nothing to do with
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 1 whether we qualify as an electric railway or not.  I'm


 2 going to instruct the witness not to answer.


 3              MR. BECKHAM:  Well, that's your opinion it


 4 has nothing to do with qualifying, but if you come under


 5 the statute and you're refusing to follow it, you


 6 probably don't get an injunction, because you've got to


 7 have clean hands, so.


 8              MR. NEBLETT:  No, this question inquires


 9 as to whether we are an electric railway or not.


10              MR. BECKHAM:  Well, are you acting like


11 one?


12              MR. NEBLETT:  And so your -- your question


13 goes beyond that and assumes that we're --


14              MR. BECKHAM:  Robert, with all due


15 respect, your statement is -- your witness's statement,


16 we are all of these things, you have to trust us, and


17 any time I ask how it became one, you say it's a legal


18 opinion.


19              MR. NEBLETT:  Your question doesn't go to


20 the authority of TCRI or their -- or their capacity as


21 an electric railway.  That's -- and that's your scope


22 question.


23              MR. BECKHAM:  Well, we disagree, but we'll


24 move on.


25     Q.   (By Mr. Beckham) Who at -- you told me earlier
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 1 you were not very familiar with the cost estimate by


 2 TxDOT on 18.3 billion?


 3     A.   Correct.


 4     Q.   You have read the TxDOT study, which is


 5 Exhibit 3, haven't you?


 6     A.   Sometime ago I have, yes.


 7     Q.   And you're aware that TxDOT, in conjunction


 8 with Texas Central, estimated the cost of the line at


 9 18.3 billion?


10     A.   I'm not aware of -- I'm not aware of the --


11 when you say in conjunction with, I'm not aware of what


12 all that constitutes.


13     Q.   Okay.  And then are you aware that TxDOT reads,


14 "The characteristics utilized in optimized model run" --


15 and I'm reading it out of Exhibit 3, "were based on


16 publicized assumptions being used by Texas Central, the


17 private consortium currently pursuing high-speed rail


18 between Dallas and Houston, which consisted of the


19 modifications listed below, it's removal of the stop at


20 College Station, reducing fare to $108, and increasing


21 the average travel speed to 160 miles an hour."


22     A.   And what page is that?


23     Q.   It's on page 73.


24              MR. NEBLETT:  Let's use the -- let's use


25 the court reporter's copy for him to use.  So what
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 1 paragraph were you reading?


 2              MR. MCSHAN:  Page 73.


 3              MR. BECKHAM:  Page 73, the three bullet


 4 points there.


 5              MR. NEBLETT:  All right.


 6     Q.   (By Mr. Beckham) Has TCRI discussed with TxDOT,


 7 the removal of the stop at College Station?


 8     A.   We -- we do not have a removal of a stop at


 9 College Station.


10     Q.   And I say College Station, we --


11     A.   Yeah, Grimes County.


12     Q.   -- mean Grimes County.


13              Is -- is the current plan to have a stop


14 in Grimes County?


15     A.   Yes, it is.


16     Q.   Where?


17     A.   In Grimes County.  The draft EIS will reflect


18 an area of study of the station on the approximately 22


19 miles to the east and slightly to the south off of 30,


20 high -- State Highway 30.


21     Q.   You don't mean that, Interstate 30?


22     A.   No, not Interstate 30.  It's a state highway.


23     Q.   I'm sorry.  I misunderstood.  You're speaking


24 low and I didn't hear you.


25              So 22 miles to the east of what?
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 1     A.   Bryan-College Station.


 2     Q.   Okay.  And slightly south of Interstate 30?


 3     A.   Not Interstate 30.


 4     Q.   I mean -- sorry, State Highway 30.


 5     A.   State highway.  Slightly north.


 6     Q.   Okay.  Slightly north or slightly south?


 7     A.   Slightly north.


 8     Q.   Okay.  22 miles east of College Station,


 9 slightly north of State Highway 30?


10     A.   Correct.


11     Q.   Okay.  My verbal dyslexia is getting worse.


12              And that is the -- is the real estate


13 there under contract?


14     A.   I believe it is.


15     Q.   Who owns the real estate there?


16     A.   I'm not sure which entity within our -- within


17 our umbrella of entities --


18     Q.   And is --


19     A.   -- has the ownership.


20     Q.   -- the plan every train stops there or just


21 some?


22     A.   Currently, our modeling is every train stops


23 there.


24     Q.   Okay.  And when you say "our modeling," what is


25 the document that you looked at to understand what your
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 1 modeling is?


 2     A.   So we have a -- an engineering document that


 3 calculates run times and, in part, we had those


 4 simulations, if you will, of run time.


 5              (Cell phone buzzing.)  My apologies, I'm


 6 going to turn this off.  I may need to take a break.  I


 7 have a kid emergency.


 8     Q.   I know.  Go ahead and do it.  That's fine.


 9     A.   So there's --


10     Q.   You want to do it now?


11     A.   I'll get him in just a minute.


12              There's a -- we did engineering


13 simulations on what run times are, power consumption,


14 things along that -- that line.  And -- and then all of


15 those simulations had the service, which is half-hourly


16 service in the initial operations, from approximately


17 5:30 in the morning to 11:30 at night, all trains being


18 off at 11:30 at night, with all trains stopping in


19 Grimes County.


20     Q.   And with the stop, what do you believe the --


21 the time the train's in transit from Dallas to Houston?


22     A.   Less than 90 minutes.


23     Q.   How much less than 90 minutes?


24     A.   Well, it will ultimately depend on the exact


25 alignment that the FRA will release here later in the
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 1 year, but it's close to 90 minutes.  So whether the


 2 train is modeled to take 82 or 84 minutes or 87 minutes,


 3 we've -- we will likely, at this juncture, a decision


 4 was made that we would run the train so that, whether it


 5 stops or doesn't stop, it's a 90-minute run from Dallas


 6 to Houston.


 7     Q.   In the -- you were telling us earlier about


 8 some of the activity, the factual activities that TCRI


 9 has performed in order to acquire eminent domain, and


10 one of those was working with the FRA on safety issues?


11     A.   Uh-huh.


12     Q.   Answer verbally, please.


13     A.   Yes.


14     Q.   Does that also involve the safety at the


15 station as far as screening passengers, those types of


16 things?


17     A.   It does.


18     Q.   Okay.  And what agency will dictate what has to


19 happen to get on the train as far as security?


20     A.   Well, that's something into the future.


21 Currently, we -- our approach is that we will comply and


22 it's under the Federal Railroad Administration and we


23 are in discussion with Homeland Security.


24     Q.   Okay.  So there will be some type of safety


25 screening prior to boarding the train?
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 1     A.   We'll comply with all the regulations.  So what


 2 the regulations may look like in five, six, seven, eight


 3 years from now, I know that our intent is we must comply


 4 in order to operate the train, and so we would -- we


 5 would comply.  But to say that there's going to be


 6 screening today when there's not screening, as well as


 7 we've not completed the dialogue with the Railroad


 8 Administration-Homeland Security on that aspect of the


 9 railroad, I -- I don't --


10     Q.   Who is the TCRI personnel that's dealing with


11 Homeland Security?


12     A.   The former inspector general of Amtrak, Fred


13 Weiderhold.


14     Q.   Okay.  And so does -- does Homeland Security


15 have the final say or -- or FRA on what boarding type


16 safety issues are going to be?


17     A.   The FRA.


18     Q.   Okay.  And so --


19     A.   At this juncture.


20     Q.   Homeland Security has input, FRA has the final


21 say?


22     A.   I believe that to be correct.


23     Q.   All right.  And the -- the -- the currently


24 planned train will not connect anywhere with Amtrak,


25 true?
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 1     A.   It will not share a track with Amtrak.


 2     Q.   Let me see if you can answer my question.


 3     A.   What do you mean by connect?


 4     Q.   What do you mean -- what does connect mean to


 5 you?


 6     A.   Across a platform.


 7     Q.   Cross a platform?


 8     A.   Across a platform, correct.


 9     Q.   Okay.  All right.  So under your definition of


10 connect -- under TCRI's definition of connect, the


11 planned high-speed rail will not connect with Amtrak?


12              MR. NEBLETT:  I'm going to object to the


13 question as being beyond the scope of this deposition


14 and instruct the witness not to answer.


15              MR. BECKHAM:  Wow.


16              MR. NEBLETT:  Doesn't have anything to do


17 with surveying on Mr. Miles' property.  And it's not


18 within this deposition notice.


19              MR. BECKHAM:  I think -- don't we have


20 something about the routes in there?


21              MR. MCSHAN:  We have preferred route.


22     Q.   (By Mr. Beckham) Under the preferred route,


23 there's not going to be any connection with Amtrak; is


24 that right?


25              MR. NEBLETT:  I'm going to object any
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 1 testimony that relates to Amtrak as being outside the


 2 scope of this deposition notice.


 3              MR. BECKHAM:  It's the preferred route.


 4              MR. NEBLETT:  We objected to the testimony


 5 about the preferred route.


 6              MR. BECKHAM:  What was the basis of the


 7 objection on preferred route?


 8              MR. NEBLETT:  Well, we put it in our


 9 objections, so if you read our objections, you would


10 see.


11     Q.   (By Mr. Beckham) Why -- how has Mr. Miles --


12              MR. BECKHAM:  Okay.  I'm going to go


13 prepare -- is it okay if I just like use the Treaty Oak


14 Room?


15              MR. NEBLETT:  That's fine.


16              MR. BECKHAM:  Is that okay with you?


17              Yeah, can we -- you want -- this would be


18 a good time to take a break and do his call?


19              MR. NEBLETT:  Sure.


20              THE VIDEOGRAPHER:  4:15, we're off the


21 record.


22              (Recess.)


23              THE VIDEOGRAPHER:  4:17.  We're on the


24 record.


25              (By agreement, Mr. Beckham exited the depo
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 1 and Mr. McShan continues the examination.)


 2                       EXAMINATION


 3 BY MR. MCSHAN:


 4     Q.   I wanted to back up to something you said, I


 5 think the first 30 minutes we were here, you said you


 6 had talked to someone at the Surface Transportation


 7 Board, you personally?


 8     A.   I have.


 9     Q.   In your capacity as vice president of TCRI?


10     A.   I have.


11     Q.   Who did you talk to?


12     A.   Vickie Rutson.


13     Q.   Who's she?


14     A.   She's in the Office of Environmental Analysis.


15     Q.   And what did y'all talk about?


16              MR. NEBLETT:  I'm going to object to that


17 line of questioning as being beyond the scope of this


18 deposition notice and instruct the witness not to


19 answer.


20     Q.   (By Mr. McShan) Do you know if anyone else in


21 TCRI has talked to anyone at the STB?


22              MR. NEBLETT:  I have the same objection.


23     A.   Yes.


24              MR. NEBLETT:  I'm instructing you not to


25 answer.  I guess I should have said, same objection,
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 1 same instruction.


 2              THE WITNESS:  I took the objection and not


 3 the instruction.


 4     Q.   (By Mr. McShan) What number is that, the TxDOT


 5 report?


 6              MR. DOW:  3.


 7     A.   That's 3?  Not a sticker on it.


 8     Q.   (By Mr. McShan) Okay.  You've got it there.


 9     A.   On this copy anyway.


10     Q.   You've got it there.  He asked you a second ago


11 and you confirmed that TCR does intend to have a stop in


12 Brazos Valley?


13     A.   That's correct.


14     Q.   Are you aware that the Brazos Valley County


15 county governance voted against having it there?


16     A.   I am.


17     Q.   Are you aware that the Texas A&M student senate


18 and voted against having a stop there?


19     A.   I am.


20     Q.   Has that impacted TCRI's plan with respect to


21 putting a stop there?


22     A.   It has not.


23     Q.   If you will look on page 71 of this report,


24 please.  A minute ago, Blake referred you to page 73.


25 And page 73 is the page where it says that TxDOT had run







Shaun McCabe (Texas Central Railroad & Infrastructure, Inc. Corp. Rep.) 53


DepoTexas, Inc.


Page 209


 1 the model based on assumptions, one of them being remove


 2 the station stop at College Station.  Do you see that?


 3     A.   I do.


 4     Q.   And then on page 74, there's a chart there that


 5 shows the results of running the model with the


 6 assumptions in there.  Do you see that on the right


 7 side, page 74?


 8     A.   I do.


 9     Q.   Okay.  And then for the capital cost, you'll


10 see the 16.8 billion, and that is with the removed


11 station stop at College Station.  Do you understand


12 that?


13     A.   Insofar as it's TxDOT's assumptions --


14     Q.   Right, but --


15     A.   -- sure.


16     Q.   Okay.  Now, let's flip back to page 71.  This


17 is the model that was run without the assumptions.  And


18 for Dallas to Houston, it says upfront capital cost of


19 18.3 billion.  I guess my question is:  I don't


20 understand or do you understand, in your capacity as a


21 vice president of TCRI, why the cost would go down -- or


22 go up 1.5 million?  Is the -- 1.5 billion, is the stop,


23 is it going to cost 1.5 billion to put that stop in


24 there?


25     A.   I don't believe so.  Again, this -- this is a
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 1 TxDOT work product that we may or may not agree with


 2 their assumptions and/or calculations in.


 3     Q.   Do you agree with the assumptions and


 4 calculations that were in the feasibility study that you


 5 looked at as part of your factual background review to


 6 prepare for this deposition by the Louis Berger Group?


 7     A.   I do.


 8     Q.   Do you -- are you aware that TxDOT licensed the


 9 use of its software to the Louis Berger Group to run its


10 models?


11     A.   I am.


12     Q.   So in February of 2013, the Louis Berger Group


13 ran its models using the same software that TxDOT used


14 in December of 2013; is that correct?


15     A.   Insofar as I know.  I'll take your word at it.


16 In addition, there's the assumptions.  And I don't know


17 what all the assumptions were or were not used by our


18 own ridership, because and I don't have that level of


19 knowledge.  And I certainly don't know the assumptions


20 for data input into the model, because it does have a


21 number of inputs, as -- as I've heard.  I'm not fluent


22 in ridership modeling.


23     Q.   Well, would you agree with me that if you


24 removed the station stop at College Station, that the


25 cost is going to go down?
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 1     A.   Capital cost, correct.


 2     Q.   And that ridership is going to go up?


 3     A.   No.  I don't agree.


 4     Q.   So if you'll look on page 73, below the three


 5 bullet points, it says, "The above-listed modifications


 6 results in a forecasted ridership that more than doubled


 7 from the original model, increasing from 3.8 million to


 8 7.8 million annual riders."  Do you know why that would


 9 be the case?


10     A.   I don't.


11     Q.   Do you question the accuracy of the upfront


12 capital cost estimated by TxDOT in this report?


13              MR. NEBLETT:  Objection, form.


14     A.   I do.


15     Q.   (By Mr. McShan) On what basis?


16     A.   On the basis I don't know how it's put


17 together.


18     Q.   Well, it was put together using the same


19 software that TCRI's consultant, Louis Berger Group


20 used, was it not?


21     A.   We've talked about the differences in having a


22 model and putting data inputs into the model with regard


23 to the assumptions.  I don't have knowledge of -- of


24 TxDOT's use of the model.  And quite frankly, I don't


25 have a comprehensive understanding of our use of the
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 1 model with regard to the assumptions and the inputs.


 2     Q.   Did TCRI or anyone at TCRI ever have any


 3 communications or discussions with TxDOT regarding the


 4 publication of this report?


 5     A.   Can you restate -- could you say that again?


 6     Q.   Well, you said earlier that you had reviewed


 7 the 2013 feasibility study, correct?


 8     A.   Correct.


 9     Q.   Which contains cost estimates and ridership


10 projections.


11     A.   Correct.


12     Q.   Do you understand that that feasibility study


13 has not been released in its entirety --


14     A.   Correct.


15     Q.   -- to the public?  This study here, the TxDOT


16 study, contains ridership projections, capital cost


17 estimates, and it has been released to the public.  My


18 question is:  Did you have any -- you or anyone at TCRI


19 have any discussions with TxDOT about whether or not


20 they would publish this report?  Did you authorize them


21 to publish this report?


22     A.   No.


23              MR. NEBLETT:  Objection, form.


24     A.   No.


25              MR. MCSHAN:  Do you guys know what exhibit
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 1 we're on?  10, does that sound right?


 2              (Exhibit 10 marked for identification.)


 3     Q.   (By Mr. McShan) Mr. MaCabe, this is the -- this


 4 is TCRI's amended answer and counterclaim filed in this


 5 case.  Have you reviewed this document, I assume?


 6     A.   I have.


 7     Q.   When did you last review it?


 8     A.   In the last week.


 9     Q.   The Statement of Facts begin on page 4.  I'd


10 like you to look at page 5, please, sir.  You'll see in


11 Paragraph 23, it says, "Due to the lineal and


12 interrelated nature of the project, TCRI's failure to


13 legally identify and finalize the route on the property


14 places the ultimate design and acquisition of the


15 project in jeopardy."  What is your understanding of the


16 meaning of the word "acquisition" there?


17     A.   In furtherance of the project.  And what I mean


18 by that is, in -- when our people are going to go onto


19 the property and look at the physical features, that if


20 there is a feature there that would be negative -- have


21 a negative impact on the train, let's just say a cave,


22 that it has an impact on the -- on the line for several


23 miles on each side of that, that structure.  So we would


24 need to then reexamine the -- that proposed alignment


25 and make changes to that alignment, which also changes
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 1 the area of study, which then also would change the


 2 areas for access as well as in the future with regard to


 3 providing offers to landowners for purchase of their


 4 property.


 5     Q.   Okay.  Thanks for that.


 6              My question is:  How does the failure to


 7 get on to Miles' property place the project in jeopardy?


 8     A.   Without a doubt it places it into -- into


 9 jeopardy.


10     Q.   How so?


11     A.   We've completed our desktop studies, and we're


12 now at a point to be out in the field, both on the


13 boundary surveys to identify property and identify those


14 structures or presence-absence of structure, as well as


15 set boundary markers, as well as to meet the


16 requirements of both the National Environmental


17 Protection Act, Environmental Impact Statement work, for


18 cultural, historical, archeological needs, the


19 presence-absence of certain fauna, habitat, animals, as


20 well as for the core with regard to the -- more specific


21 to the core with regard to floodplains and/or wetlands,


22 presence-absence of wetlands.  So it is of a critical


23 nature now that we've completed the desktop study and


24 have started this field work.


25     Q.   Why -- I guess my question is:  Do you mean
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 1 it's in jep -- ultimate jeopardy of not being able to


 2 finish the project at all or just not being able to


 3 finish the project and -- or begin construction now?


 4     A.   It may place the entire project at risk.


 5     Q.   And that's what I want to know why?


 6     A.   And it could place the project at risk because


 7 we have a number of agencies that, under a work plan,


 8 that have -- we have hundreds of consultants working to


 9 do a work plan to complete this work, which is required


10 of us under the regulatory initiatives.  And to not


11 maintain schedule --


12     Q.   Whose schedule?


13     A.   The FRA's approved -- it's on what's called the


14 dashboard.  So they have the agreement and cooperation


15 with a number of the U.S. Corps of Engineers, Army Corps


16 of Engineers and the Federal Railroad Administration,


17 and then the other agencies that would provide comment


18 on the EIS, that there is a schedule and resource


19 allocation.  And by not getting on someone's property at


20 this juncture, and a delay -- a delay of unknown time


21 has -- could have significant consequences.  For


22 instance, how to restart the project, if you will, of


23 getting all of these agencies back resourced and working


24 on our project is one.


25     Q.   Well, what's the -- what's the deadline?
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 1 What's the deadline for you getting onto Mr. Miles'


 2 property to survey, that if you don't get on by that


 3 date, then it's going to kill the project because of the


 4 reasons you just said?


 5              MR. NEBLETT:  Objection, form.


 6     A.   There's an immediate need to get onto his


 7 property --


 8     Q.   (By Mr. McShan) How --


 9     A.   -- and all the other properties.


10     Q.   How immediate?


11     A.   I don't understand your question.  Are you


12 asking is it today immediate?


13     Q.   Yes.


14     A.   Yes, it's today immediate.  We have people out


15 in the field this week, last week and a week before


16 doing work.


17     Q.   Is there a deadline that has been established


18 by the FRA that is tied to this survey process which you


19 have to meet or you're going to lose those resources?


20     A.   We -- yes, we have --


21     Q.   What is that date?


22     A.   We have a draft EIS publishing date.


23     Q.   What is that date?


24     A.   This fall, in October.


25     Q.   October what?
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 1     A.   I don't recall if it's October 9th or November


 2 3rd.  But you back up from that because these activities


 3 need be completed in order for the work to be analyzed


 4 and written up and documented and then published in the


 5 draft EIS.


 6     Q.   By what date?


 7     A.   Well, I don't know specifically within 24 hours


 8 what the date is.  We have people in the field today, so


 9 every day of delay costs us money and puts the project


10 at risk.


11     Q.   So it's June 23rd.  Would you say you are not


12 allowed on to Miles' property by August 1st, would that


13 jeopardize the ultimate -- your ultimate ability to


14 build this project?


15     A.   It might --


16              MR. NEBLETT:  Objection, form.


17     A.   It might.  I can't disprove a negative.  You


18 don't know what you're going to find until you go out


19 there, and that's the point why you got to get out on


20 the property at this point.


21     Q.   (By Mr. McShan) But you, sitting here today,


22 can't give me a date certain that you need -- that TCRI


23 needs to be -- needs to have access to Miles' property,


24 and if they don't have it by that date, it will place


25 the ultimate project in jeopardy?
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 1     A.   I answered it.  I can't prove -- disprove a


 2 negative.


 3     Q.   And so --


 4     A.   So it's immediate.  It's ongoing.  Every day


 5 there's a risk factor associated with not getting on the


 6 property.


 7     Q.   And you told me already that that risk factor


 8 is tied, at least in part, to a schedule that has been


 9 set by the FRA?


10     A.   And the U.S. Army Corps of Engineers, correct.


11     Q.   And that is related to being able to get on the


12 property, to take a survey, to finish the -- all the


13 things that you said that lead up to the draft EIS?


14     A.   That's correct, as well as the -- what's called


15 a 404, which is a Corps document, permit application


16 related to wetlands.


17     Q.   I want you to assume with me for -- for a


18 moment that you're not allowed on any property from now


19 until, let's say, September, a month before this October


20 deadline, so you can't get any of these things done that


21 you just told me about.  At that point, what would


22 happen?  What would happen that would place the project


23 in jeopardy?


24              MR. NEBLETT:  Objection, form.


25     A.   That's real simple.  There would be no draft
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 1 EIS published in October.  It would be a failure of us


 2 to meet our business objectives.  You fail to execute on


 3 a plan, it puts at risk the project funding, politics,


 4 administration change.


 5     Q.   (By Mr. McShan) Okay.  I'll get to that.  I'm


 6 just -- right now I'm just talking about the FRA.


 7     A.   Well, all of that is relevant.


 8     Q.   So the Federal Railroad Administration in


 9 conjunction with TxDOT has agreed to do the


10 environmental survey, the draft EIS, correct?


11     A.   Correct.


12     Q.   And if that is not done by October, does the


13 Federal Railroad Administration say, well, y'all didn't


14 get it done by October, so we're out now?


15              MR. NEBLETT:  Objection, form.


16     A.   I can't speculate.  That sounds like that's a


17 hypothetical.


18     Q.   (By Mr. McShan) It is a hypothetical.


19     A.   Well, I don't want to answer the hypothetical.


20     Q.   Well, you say here that the failure to legally


21 identify and finalize the route places the ultimate


22 design and acquisition of the property -- project in


23 jeopardy.  That's in the statement of facts --


24     A.   Correct.


25     Q.   -- which you swore to.
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 1     A.   That's fine.  I did.


 2     Q.   And so I'm trying to find out why that is the


 3 case.


 4     A.   I thought I've explained it.


 5     Q.   You explained that you needed to have this done


 6 by October.  And now I'm asking you:  What would happen


 7 in October that would put or place the project in


 8 jeopardy?


 9     A.   I disagree.  I didn't say I need it done in


10 October.  You posed the question to me that if it wasn't


11 done in October, and I said -- and there's --


12     Q.   Fair enough.  You're right.


13     A.   There would be no way to publish a draft in


14 October.


15     Q.   Fair enough.  Bad question.


16     A.   Okay.


17     Q.   I want you to assume for me that the draft EIS


18 for whatever reason cannot be published in October.  How


19 would that place the project in jeopardy?  What would


20 happen at that point?


21     A.   There are -- it is not fully known what happens


22 at that point.  And some -- and what I mean by that is I


23 -- I don't control FRA resources and schedule, Number 1.


24 2 is with regard to meeting our business objectives, we


25 have commitments that we make with regard to pursuing
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 1 our business objectives, and it's detrimental to -- for


 2 the pursuit of our business objectives.  So when you


 3 don't execute, how do you calculate that?  What do


 4 you -- what do you -- it could be extremely significant.


 5     Q.   Well, you understand here in this -- in this


 6 case, TCRI is requesting a temporary injunction?


 7     A.   Correct.


 8     Q.   Which is temporary relief that is more


 9 immediate in nature than a full-blown lawsuit that would


10 go to trial 12 months from now in a permanent


11 injunction.  You understand that, they're asking for


12 temporary injunction now?


13     A.   I do.


14     Q.   And one of the reasons is, is what you've said


15 here, is it's putting the project in jeopardy?


16     A.   Correct.


17     Q.   And then you just said just a second ago that


18 you don't -- you don't exactly know what would happen if


19 it didn't get published in October?


20     A.   No, I said you can't calculate all of the


21 different risks that might be out into the future with


22 regard to a delay in the project.  We have a number of


23 agencies that have agreed and resourced for the last


24 couple of years on a schedule.  We are now at that point


25 of moving from desktop to the field, and we've been out
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 1 in field.


 2     Q.   I understand.


 3     A.   We're trying to bring that to a close.  And


 4 these are requirements placed on us by the Federal


 5 Railroad Administration, the National Environmental


 6 Protection Act, the U.S. Army Corps of Engineers, the


 7 Clean Water Act, and then under that Section 404.  And


 8 so there are these requirements, and it's in pursuit of


 9 this -- these approvals that we are here today trying to


10 get on people's land.  And in fact, we've contacted back


11 in November, I believe, was Miles' first contact for


12 access on their land.  So it was this --


13     Q.   I understand that.


14     A.   -- there was critical nature, you know, in the


15 spring, and as every day goes by, I can't calculate what


16 the exact damages are until it's actually happened.


17     Q.   I'm not asking you to calculate damages.  I


18 understand that your claim is that you need on the


19 property and it's critical.  I'm trying to find out the


20 reasons it is critical and the reason it would put the


21 project in jeopardy, and you've given me one --


22     A.   Okay.


23     Q.   -- that you have to get on the property in


24 order to get the draft EIS out by October, which that


25 relates to the FRA?
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 1     A.   Right.


 2     Q.   Does any of this -- does the ability not to get


 3 on or the failure of Miles to allow you on the property


 4 and it placing it in jeopardy, does that have anything


 5 to do with your financing, is that tied in your


 6 financing in any way?


 7     A.   It could possibly.


 8     Q.   How so?


 9     A.   That at a later date and you get onto Miles'


10 after you're further -- you're -- you're in furtherance


11 of the -- of the track alignment, for instance, and the


12 geometry, and as a result of what you find on the Miles'


13 property, you wind up having to move the alignment a


14 thousand feet.  And a thousand feet at that point where


15 you move it would have an impact for, you know, a


16 hundred thousand feet, so for 10 miles up and down the


17 line.  And so then you're -- you're outside your study


18 area and you would have to respool up and go back


19 through a draft EIS.  So you might cause a delay of six


20 months to a year.  It's not -- it's unknown.  So, again,


21 to get the number of agencies back on board, it's taken


22 us over three years of working with TxDOT and the FRA of


23 -- and the other agencies that provide comment in order


24 to be at a point with the resources available to us in


25 furtherance of the project.
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 1     Q.   If the draft EIS is not published in October of


 2 2010, are you going to lose financing from your


 3 investors?


 4              MR. NEBLETT:  Objection, form.  I'm going


 5 to object to the extent that it inquires into the


 6 Categories 32, 33 and 34, I'm going to object, because


 7 we're not producing him for that purpose.  I'll let him


 8 speak to some limited aspect to that with regard to --


 9 to the harm that might --


10              MR. MCSHAN:  Right.


11     Q.   (By Mr. McShan) I'm just talking about


12 jeopardy, putting the project in jeopardy, and I assume


13 that part of that is, is that, you know, whatever money


14 or promises you have from investors or think that you


15 may have, obviously those wouldn't be around 10 years


16 from now.  There's an immediate for this.  Okay.  And so


17 what I'm trying to figure out is right now is the


18 project in jeopardy.  Is -- is the publication of the


19 draft EIS, if that doesn't happen in October, are you


20 going to lose any financing that you have in place right


21 now?


22              MR. NEBLETT:  Objection, form.


23     A.   I don't have specific knowledge of what


24 investor may or may not do with regard to our lack of


25 executing to a plan and/or failure to meet a plan.  I
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 1 would imagine it's a net negative view on it.  But I


 2 can't -- I can't speculate as to what an investor will


 3 or won't do.  Investors typically, in my experience,


 4 invest when you can show a track record of -- of


 5 performing on a schedule.  And since this schedule was


 6 agreed to by a multi -- multi-agency review process and


 7 acceptance of that schedule and staffing to it, I think


 8 they'd find that -- and I'll speculate on this part of


 9 it, that they take a very dim view at our -- at our lack


10 of executing to a schedule.


11     Q.   (By Mr. McShan) Is it fair to say that, if you


12 are not allowed access to survey Mr. Miles' property in


13 the very near future, that it may result in you losing


14 financing that you need for the project?


15              MR. NEBLETT:  I'm going to object as to


16 form, and I'm going to instruct the witness not to


17 answer with regard to specifics on financing because


18 we're not producing you as a witness to speak on


19 financing.


20     A.   Okay.


21     Q.   (By Mr. McShan) I'm not asking about the


22 sources of it.  I'm not asking if it's private.  I'm not


23 asking anything like that.  I'm just asking if from the


24 placing the project in jeopardy standpoint, that if


25 you're not allowed on Miles' property, which is what
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 1 you're asking to do in this lawsuit, if you're going


 2 to -- that that was going cause you to lose money that


 3 you've been promised for the project, which would place


 4 it in jeopardy.


 5              MR. NEBLETT:  Same objection.


 6     A.   That's a hypothetical.  I could give you an


 7 answer that I'm comfortable with, with regard to it's a


 8 rock in the water.  And you throw a rock in the water


 9 and it creates ripples, and how big and how far they


10 travel and what -- what boat it swamps along the way,


11 is -- is unknown other than you know that you're causing


12 a negative impact to the project.


13     Q.   (By Mr. McShan) But it's unknown?


14              MR. NEBLETT:  Objection, form.


15     A.   It's known that it's a negative impact.


16              MR. MCSHAN:  It's 4:45.  I think we need


17 to pack up if I'm going get to this flight.


18              MR. NEBLETT:  All right.


19              THE VIDEOGRAPHER:  4:44.  We're off the


20 record.  End of Tape 5.


21


22


23


24


25
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 1 CHANGES AND SIGNATURE


 2          RE: MILES VS. TCRI


 3 PAGE  LINE  CHANGE             REASON


 4 ________________________________________________________


 5 ________________________________________________________


 6 ________________________________________________________


 7 ________________________________________________________


 8 ________________________________________________________


 9 ________________________________________________________


10 ________________________________________________________


11 ________________________________________________________


12 ________________________________________________________


13 ________________________________________________________


14 ________________________________________________________


15 ________________________________________________________


16 ________________________________________________________


17 ________________________________________________________


18 ________________________________________________________


19 ________________________________________________________


20     I, SHAUN McCABE, have read the foregoing deposition


21 and hereby affix my signature that same is true and


22 correct, except as noted above.


23


24                                __________________


25                                SHAUN McCABE
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 1 THE STATE OF _________________)


 2 COUNTY OF_____________________)


 3


 4          Before me,_______________________, on this day


 5 personally appeared SHAUN McCABE, known to me (or proved


 6 to me under oath or through____________________


 7 (description of identity card or other document) to be


 8 the person whose name is subscribed to the foregoing


 9 instrument and acknowledged to me that they executed the


10 same for the purposes and consideration therein


11 expressed.


12          Given under my hand and seal of office


13 this_________day of ______________, 2016.


14


15


16                          ________________________
                         NOTARY PUBLIC IN AND FOR


17                          THE STATE OF __________


18


19


20


21


22


23


24


25
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 1                  CAUSE NO. 16-0137CV


 2 JAMES FREDERICK MILES,        ) IN THE DISTRICT COURT OF
                              )


 3           Plaintiff,          )
                              )


 4 VS.                           ) LEON COUNTY, TEXAS
                              )


 5 TEXAS CENTRAL RAILROAD &      )
INFRASTRUCTURE, INC.,         )


 6                               )
          Defendant.          ) 87th JUDICIAL DISTRICT


 7
               REPORTER'S CERTIFICATION


 8                ORAL/VIDEO DEPOSITION OF
        TEXAS CENTRAL RAILROAD & INFRASTRUCTURE


 9          THROUGH ITS CORPORATE REPRESENTATIVE
                     SHAUN McCABE


10                      JUNE 23, 2016


11     I, Chris Carpenter, Certified Shorthand Reporter in


12 and for the State of Texas, hereby certify to the


13 following:


14     That the witness, SHAUN McCABE, was duly sworn by


15 the officer and that the transcript of the oral


16 deposition is a true record of the testimony given by


17 the witness;


18     That the deposition transcript was submitted on the


19 _______day of _________, 2016, to the witness or to the


20 attorney for the witness for examination, signature and


21 return to Depo Texas, 1016 La Posada, Suite 294, Austin,


22 TX  78752, by __________________________, 2016;


23     That the amount of time used by each party at the


24 deposition is as follows:


25     Mr. Beckham:  3 hours, 39 minutes
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 1     Mr. McShan:  26 minutes


 2     That pursuant to information given to the


 3 deposition officer at the time said testimony was taken,


 4 the following includes counsel for all parties of


 5 record:


 6 FOR THE PLAINTIFF:


 7        Blake L. Beckham
       M. Patrick McShan


 8        THE BECKHAM GROUP, P.C.
       3400 Carlisle, Suite 550


 9        Dallas, TX  75204
       (214) 965-9300


10        blake@beckham-group.com
       patrick@beckham-group.com


11
FOR THE DEFENDANT:


12
       Robert B. Neblett III


13        Matthew Dow
       Brad Anderson


14        JACKSON WALKER, LLP
       100 Congress Ave., Suite 1100


15        Austin, TX  78701
       (512) 236-2000


16        rneblett@jw.com
       mdow@jw.com


17        banderson@jw.com


18     I further certify that I am neither counsel for,


19 related to, nor employed by any of the parties or


20 attorneys in the action in which this proceeding was


21 taken, and further that I am not financially or


22 otherwise interested in the outcome of the action.


23     Further certification requirements pursuant to Rule


24 203 of TRCP will be certified to after they have


25 occurred.
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 1     Certified to by me this 27th of June, 2016.


 2


 3                       _______________________________
                      Chris Carpenter, Texas CSR 1151


 4                       Expiration Date:  12/31/2016
                      DepoTexas-Firm Registration No. 17


 5                       1016 La Posada, Suite 294
                      Austin, TX  78752


 6                       (512) 465-9100


 7


 8


 9
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 1        FURTHER CERTIFICATION UNDER RULE 203 TRCP


 2          The original deposition of SHAUN McCABE was/was


 3 not returned to the deposition officer on


 4 ___________________________________.


 5          If returned, the original deposition was


 6 delivered to Blake Beckham, Custodial Attorney.


 7          That $____________is the deposition officer's


 8 charges to the Plaintiff for preparing the original


 9 deposition transcript and any copies of exhibits;


10          That the deposition was delivered in accordance


11 with Rule 203.3, and that a copy of this certificate was


12 served on all parties shown herein and filed with the


13 Clerk.


14          Certified to me this the _______________ day of


15 __________________________, 2016.


16


17


18


19                      __________________________________
                     CHRIS CARPENTER, CSR NO. 1151


20                      Expiration Date 12/31/2016
                     DepoTexas-Firm Registration No. 17


21                      1016 La Posada, Suite 294
                     Austin, TX  78752


22                      (512) 465-9100


23
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          1                THE VIDEOGRAPHER:  Today's date is 

          2   Thursday, June 23rd, 2016.  The approximate time is 

          3   10:11 a.m.  Beginning tape Number 1.  We're on the 

          4   record.

          5                    SHAUN EDWARD MCCABE, 

          6   having been first duly sworn to testify the truth, the 

          7   whole truth, and nothing but the truth, testified as 

          8   follows:

          9                         EXAMINATION

         10   BY MR. BECKHAM:

         11       Q.   Please state your full legal name for the 

         12   record.  

         13       A.   Shaun Edward McCabe. 

         14       Q.   Mr. McCabe, where did you grow up?

         15       A.   Dallas, Texas.

         16       Q.   Where did you go to high school?  

         17       A.   Highland Park High School. 

         18       Q.   Okay.  I went to Saint Mark's.

         19                When did you graduate?

         20       A.   1979.

         21       Q.   All right.  Well, I know a bunch of your 

         22   buddies.  That's when I -- I was about a year behind 

         23   you.  Where did you go to college?

         24       A.   University of Texas.

         25       Q.   And then what did you do after college?
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          1       A.   I was in the Navy --

          2       Q.   Okay.

          3       A.   -- for six years.

          4       Q.   What did you do in the Navy?

          5       A.   Nuclear operations, submarine.

          6       Q.   And then where did you go?

          7       A.   Well, I came back to Dallas, went to school, 

          8   back to school out of UTD.

          9       Q.   For?

         10       A.   Bachelor of science in business administration.

         11       Q.   All right.  Then what did you do?

         12       A.   Went back to work in commercial nuclear power 

         13   doing startup and test, places like Comanche Beach, 

         14   South Texas, and Westinghouse.

         15       Q.   Have you been inside the nuclear reactor at 

         16   Comanche Peak?

         17       A.   I have.

         18       Q.   I have too.  Not many people have done it.  

         19   We're a small club.  I worked at Worsham Forsythe, which 

         20   was the attorneys for Dallas Power and Light, Texas 

         21   Power and Light, T.U. Electric, so I've spent months at 

         22   Comanche Peak on regulatory stuff.  You were probably -- 

         23   we were probably out there the same day.  

         24       A.   Probably.

         25       Q.   Did you eat that barbecue plate for lunch in 
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          1   Granbury?

          2       A.   Absolutely.

          3       Q.   That was the only place there was for lunch.

          4       A.   That's right.

          5       Q.   As I remember, they delivered out there all the 

          6   time.

          7                So what firm were you with when you were 

          8   working at Comanche Peak?

          9       A.   I think, if I recall correctly, I was -- it 

         10   might have been through a technical services group, like 

         11   a body shop, some technical.

         12       Q.   Contractor to T.U. Electric or --

         13       A.   A contractor, correct.  

         14       Q.   Texas -- I guess, at that time, Texas Power and 

         15   Light, I can't remember who --

         16       A.   Yeah.

         17       Q.   -- which one owned it.

         18                So are you a licensed engineer?

         19       A.   No, I'm not.

         20       Q.   Okay.  So your undergrad, remind me, was in 

         21   what?

         22       A.   In business.

         23       Q.   Business.  Your master's was in?

         24       A.   I don't have a master's.

         25       Q.   Oh, when you went back to school you said?
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          1       A.   In business administration, finance.

          2       Q.   Did you go back and pursue a master's degree?

          3       A.   No, I did not finish college, and I went into 

          4   the Navy's --

          5       Q.   I see.

          6       A.   -- nuclear power program, which was two years 

          7   of additional schooling in just the area of reactor 

          8   operations.

          9       Q.   Were you having too much fun in college?

         10       A.   No.  I was broke.

         11       Q.   Okay.  Well, sometimes you can have fun when 

         12   you're broke.  

         13       A.   Absolutely.

         14       Q.   Yeah.  Okay.  So partial college, Navy, came 

         15   back and got your undergrad degree?

         16       A.   Correct.

         17       Q.   Okay.  Have you ever pursued a graduate degree?

         18       A.   Yes, I have.

         19       Q.   In?

         20       A.   Law.

         21       Q.   When?

         22       A.   1994, I believe.

         23       Q.   Okay.  And did you complete that?

         24       A.   I did.

         25       Q.   Okay.  And where did you go to law school?
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          1       A.   Case Western Reserve.

          2       Q.   Okay.  And so that was after you were working 

          3   at Comanche Peak and at the body shop?

          4       A.   That's correct.

          5       Q.   Okay.  And so you graduated from law school and 

          6   then what did you do after that?

          7       A.   I worked for a short period at a law firm.

          8       Q.   Which one?

          9       A.   Patterson & Lamberty.

         10       Q.   Okay.  And then what --

         11       A.   In Dallas.

         12       Q.   Then what did you do?

         13       A.   I ran --

         14       Q.   Where's Patterson & Lamberty?

         15       A.   They were in Dallas down on Oak Lawn. 

         16       Q.   What did they do?  I don't remember their name.  

         17       A.   Toxic tort.

         18       Q.   Okay.  

         19       A.   Insurance defense work.

         20       Q.   On the defense side?

         21       A.   Uh-huh.

         22       Q.   So doing a bunch of asbestos cases?

         23       A.   Yeah.  Toxic paint --

         24       Q.   Yeah.

         25       A.   -- nuclear power plant.  
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          1       Q.   That would probably be enough to make you quit 

          2   law sitting through all those depositions.  

          3       A.   That's correct.

          4       Q.   And so what did you do after Patterson & 

          5   Lamberty?

          6       A.   I ran a company called Waste Control 

          7   Specialists.

          8       Q.   What did they do?

          9       A.   They process hazardous, toxic and radioactive 

         10   waste, and they have land disposal capacity or 

         11   capability for some of those wastes.

         12       Q.   Okay.  And after that?

         13       A.   Worked with various engineer, procure, 

         14   construct consortiums in the National Labs.

         15       Q.   What's National Labs?

         16       A.   The Department of Energy National Lab complex.

         17       Q.   Okay.  

         18       A.   So I'd have a National Lab, Nevada test site, 

         19   some at Los Alamos.  

         20       Q.   Mainly nuclear things or things that product 

         21   toxic --

         22       A.   Correct.

         23       Q.   -- byproducts?

         24       A.   Correct.

         25       Q.   Okay.  And how did you get in the train 
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          1   business?

          2       A.   I was approached by New Magellan Ventures.

          3       Q.   Okay.  And how did you know those guys?

          4       A.   I was working on a biotech -- on behalf of a 

          5   biotech company in Japan, licensing material -- product 

          6   line over in Japan that was related to the nuclear 

          7   industry.

          8       Q.   What was the product?

          9       A.   It was a -- a decontaminate gel relatively new 

         10   to the marketplace, and this is at the time of 

         11   Fukushima.

         12       Q.   Okay.  And who did you know at New Magellan?

         13       A.   Richard Lawless. 

         14       Q.   Okay.  How many people work at New Magellan?

         15       A.   Approximately a dozen.

         16       Q.   Okay.  And they primarily represent Central 

         17   Japanese Railway?

         18       A.   That's one of their clients.

         19       Q.   Is that their primary client?

         20       A.   I wouldn't know that.

         21       Q.   Okay.  Have you ever looked at their website?

         22       A.   Whose website?

         23       Q.   New Magellan.  

         24       A.   I have.

         25       Q.   Okay.  And you don't know who their primary 
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          1   client is?

          2       A.   Well, I -- I'm not privy to what's on the 

          3   website versus, necessarily, versus what all their other 

          4   clients might be.

          5       Q.   That's not quite what I asked you.

          6       A.   I did -- 

          7       Q.   If you just -- I just said if you don't know 

          8   that Central Japanese Railway's their primary client.  I 

          9   think it's the only one listed on their website.  

         10       A.   Okay.

         11       Q.   Do you know that?  

         12       A.   No, I don't know that.

         13       Q.   Do you know of any other clients they have?

         14       A.   Yes, I do.

         15       Q.   Okay.  And who are their other clients?  

         16                MR. NEBLETT:  I'm going to object to the 

         17   question as being outside the bounds of the scope of 

         18   this deposition.

         19       Q.   (By Mr. Beckham) You can answer.  

         20                MR. NEBLETT:  I'm going to let you answer 

         21   this question, Mr. McCabe, but any further inquiry along 

         22   these lines, I'm going to instruct him not to answer.  

         23   But go ahead and answer that question.  

         24       A.   They have other clients in the defense 

         25   industry.
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          1       Q.   (By Mr. Beckham) And was Lawless the only guy 

          2   you knew at New Magellan?

          3       A.   Initially, correct.

          4       Q.   Okay.  And when were you approached?

          5       A.   2012.

          6       Q.   Okay.  And what were you told, that they were 

          7   forming a company to promote a rail?  Or what -- what 

          8   did you hear?

          9       A.   They were -- they had a contract promoting the 

         10   Shinkansen train system.

         11       Q.   Okay.  And who's the "they"?

         12       A.   The New Magellan group had a contract to 

         13   promote the Shinkansen -- Tokaido-Shinkansen in Japan 

         14   Central rail technology.

         15       Q.   And was the -- did you go to work for New 

         16   Magellan?

         17       A.   I did.

         18       Q.   Okay.  For how long?

         19       A.   A short period of time because I believe the -- 

         20   I don't recall the -- the changeover to Texas Central 

         21   Railway, but -- yeah.

         22       Q.   One month, six months?

         23       A.   Six months.

         24       Q.   Okay.  Well, I mean, you got paid by New 

         25   Magellan, right?
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          1       A.   I did, but -- 

          2       Q.   You don't remember how long you got paid?

          3       A.   I do remember how long I got paid.

          4       Q.   Okay.  Well, that was what I asked you, how 

          5   long you work there, and you said, I don't remember.

          6       A.   I was distinguishing the point between working 

          7   for New Magellan or working for the -- on the railroad 

          8   project.  New Magellan Ventures, I've been paid by New 

          9   Magellan Ventures through December of 2015.

         10       Q.   Okay.  My -- my mistake.  I apologize.  I think 

         11   I understand what you're saying.  What I believe you're 

         12   saying is you were originally an employee of New 

         13   Magellan.  At some later time you were an employee of 

         14   one of the Texas Central companies, we'll come back to 

         15   which one, during that time frame; however, your salary 

         16   was paid by New Magellan?  

         17       A.   That's correct.

         18       Q.   Okay.  All right.  Have you ever been a 

         19   principal or equity owner in New Magellan?

         20       A.   No, I have not.

         21       Q.   Okay.  Do -- did -- so how many of -- do you 

         22   know how many of -- well, first of all, what -- which 

         23   was the first Texas Central entity that you worked for?

         24       A.   Texas Central High-Speed Railway.  TCR.

         25       Q.   Okay.  
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          1                MR. BECKHAM:  Can I have a -- give me a 

          2   couple of pages -- pieces of paper.  You guys got any 

          3   legal pads down there, by any chance, in the cabinet?

          4                MR. DOW:  I'll get it.

          5                MR. NEBLETT:  We can get you one.

          6                MR. BECKHAM:  Well, it's better service 

          7   than I deserve.

          8                MR. DOW:  Here's one.

          9                MR. BECKHAM:  You want me keep going? 

         10                MR. NEBLETT:  You can keep going.

         11                MR. BECKHAM:  They're going to get me one.  

         12   I'll repay you double when you come to Dallas, okay?  

         13                MR. NEBLETT:  Okay. 

         14                MR. BECKHAM:  All right.

         15       Q.   (By Mr. Beckham) Okay.  Texas Central High-

         16   Speed Railway, TCR, to the extent you can tell me the 

         17   whole company with whether it's an Inc. or an LLC, that 

         18   will be helpful.  So can you go back and tell me, to the 

         19   best you know, the legal name of your -- your first 

         20   employer other than New Magellan?

         21       A.   Texas Central High-Speed Railway.

         22       Q.   And that's an LLC?

         23       A.   I believe so.

         24       Q.   Okay.  And what does that entity do?

         25       A.   The promotion of the Tokaido-Shinkansen system.
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          1       Q.   Okay.  What does THX -- sorry, TXHS Railroad 

          2   LLC do?

          3       A.   TXHS is now known as Texas Central Railroad and 

          4   Infrastructure.

          5       Q.   All right.

          6       A.   And it is responsible for the design and 

          7   construction and operation of the railroad.

          8       Q.   Texas Central Partners, what do they do?

          9       A.   Texas Central Partners is the parent company of 

         10   TXHS.  How would we -- let me -- do mind if I ask you a 

         11   question?  How do you want to refer to these names each 

         12   time so that we can have clarity here?

         13       Q.   Correctly.  I -- I understand your point, and 

         14   it's going to be difficult.  

         15       A.   Uh-huh.

         16       Q.   There will be many times when --

         17                (Handed a legal pad.)

         18                MR. BECKHAM:  Thank you very much.  

         19       Q.   (By Mr. Beckham) -- where maybe we talk about 

         20   them collectively.  I guess the burden is going to be on 

         21   me, if I'm trying to ask something precisely about one 

         22   company, to -- to define that for you.  Whom -- which 

         23   company are you here today as the corporate rep for?

         24       A.   TCRR.

         25       Q.   Only?



�
                                                                       16



          1       A.   No, TCRI, Texas Central Railroad & 

          2   Infrastructure.

          3       Q.   Only?

          4       A.   Correct.

          5       Q.   Okay.  And which -- which --

          6       A.   And that acronym, if I could clarify or I'd 

          7   like to use interchangeably is TCRI, Railroad & 

          8   Infrastructure.

          9       Q.   Okay.  And which company do you currently work 

         10   for?

         11       A.   Texas Central Partners.

         12       Q.   Okay.  So you're an employee of Texas Central 

         13   Partners?

         14       A.   That's correct.

         15       Q.   Are you an officer of Texas Central Partners?

         16       A.   Yes.

         17       Q.   What is your title?

         18       A.   Vice President.

         19       Q.   Okay.  And you're going to get me a card at 

         20   lunch or something?

         21       A.   I will.

         22       Q.   Okay.  Great.  

         23                And are you a lunch eater or are you a 

         24   lunch pusher-througher?

         25       A.   Eater.
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          1       Q.   Eater.  Okay.  That's fine.  That makes it -- 

          2   well, the witness always has the control on that, you 

          3   know, we -- we have to -- in fact, I should have said 

          4   this earlier:  Today -- you're a lawyer -- you've 

          5   obviously given a few depositions before?

          6       A.   I have.

          7       Q.   Okay.  So I will be happy to rephrase anything.  

          8   Don't answer a question you don't understand, fair 

          9   enough?

         10       A.   Fine.

         11       Q.   If you need me to repeat it, I will.  If you'd 

         12   like to read it, I'll let you read it anything I can to 

         13   just make sure we got a clear record.  If you want to 

         14   take any breaks, I don't -- I'm not a real hard case on 

         15   breaks.  If I have a question pending, I'd like you to 

         16   answer it with an answer, not -- you know, not a dodge 

         17   just to get out of the room.  Is that fair?

         18       A.   I understand.

         19       Q.   Okay.  And I think so far on every question 

         20   except one you've been responsive.  And if you'll work 

         21   with me on that, if there's times when I feel like 

         22   you're not being responsive, I'll let you know that, and 

         23   we'll see if we can work through that.  Sometimes -- 

         24   have you ever seen a politician that never answers a 

         25   question?
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          1       A.   I have.

          2       Q.   You ask Obama about the economy and he skitters 

          3   over and starts talking about hope and change, you've 

          4   seen that, right?  

          5       A.   Yes.

          6       Q.   I've even hollered at the TV, answer the damn 

          7   question.  Have you had that same feeling?

          8       A.   I have.

          9       Q.   Okay.  Well --

         10                MR. DOW:  You need to stop watching FOX 

         11   then.

         12                MR. BECKHAM:  There you go.

         13       Q.   (By Mr. Beckham) So, if you start skittering to 

         14   the right or to the left, most witnesses do it a few 

         15   times unintentionally.  Some witnesses do it a lot of 

         16   the time intentionally.  I'll -- we'll see where we are 

         17   with that.

         18                (Cell phone vibrating.)

         19       A.   Excuse me, let me turn this off.

         20       Q.   Yeah, if you need to take it, that's okay.  

         21       A.   No.

         22       Q.   All right.  But if you need a break to talk to 

         23   your attorneys or something like that, that's fine, and 

         24   so long as we've finished up that question or series of 

         25   questions, then we'll do that.  So let us know what you 
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          1   need as far as that goes.  

          2       A.   Okay.

          3       Q.   I'll come back to these other companies here in 

          4   a minute but -- and I'm -- I'm fine -- you want to call 

          5   the company that you're here on behalf of TCRI, right?

          6       A.   Correct.

          7       Q.   Okay.  And I'll -- I'll go along with that.  

          8   Patrick will object if I -- if I fail.  

          9                When have you given depositions before for 

         10   any of the Texas Central companies?  And if I use Texas 

         11   Central, can we just talk -- that's everybody, all of 

         12   the companies?

         13       A.   Yes.

         14       Q.   Okay.  When have you given depositions for 

         15   Texas Central?

         16       A.   I've not given any deposition --

         17       Q.   Okay.

         18       A.   -- for Texas Central.

         19       Q.   Where have you given depositions before in your 

         20   life?

         21       A.   As president of Waste Control.

         22       Q.   Okay.  And with a legal background and 

         23   certainly even the litigation, you have an understanding 

         24   between the difference in a fact witness deposition and 

         25   a corporate representative deposition?
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          1       A.   I believe so.

          2       Q.   Okay.  And you understand that a corporate 

          3   representative has the obligation to prepare for a 

          4   deposition, to look at the topics, because we don't want 

          5   the corporation saying "I don't know" to a bunch of 

          6   questions, right?

          7       A.   I understand.

          8       Q.   Okay.  And did -- did you undertake to prepare 

          9   for the deposition?

         10       A.   Yes, I did.

         11       Q.   Okay.  And some -- some witnesses interview 

         12   people, you know, I'm not saying formally, or they just 

         13   talk to them, but I'll call it interview.  Some people 

         14   read documents.  Some people are taught facts by their 

         15   attorneys, which is not privileged.  So let's -- let's 

         16   go through and tell me how you amassed the knowledge 

         17   that you have today and which you're going to answer 

         18   based on.  So, obviously, specifically for the 

         19   deposition, not -- first category, obviously, is on-the-

         20   job experience and things you've looked at and read and 

         21   people you've talked to along the way, fair enough?

         22       A.   Yes.

         23       Q.   Okay.  In addition to that, did you go speak to 

         24   anybody at Texas Central, again meaning all of the 

         25   companies, to -- to learn facts, to understand issues in 
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          1   preparation for the deposition?

          2       A.   I did.

          3       Q.   Okay.  To whom did you speak?

          4       A.   Mark Walker.  

          5       Q.   Okay.  Who's Mark?

          6       A.   Mark Walker is a vice president of TCRI.

          7       Q.   Okay.  Anybody else?

          8       A.   No.

          9       Q.   Okay.  And did you -- when did you find out 

         10   that you were going to be a deponent, the corporate rep?

         11       A.   Some time ago.

         12       Q.   Weeks, months?

         13       A.   I believe the first action in -- in this matter 

         14   was back in mid-May --

         15       Q.   Okay.

         16       A.   -- March, May.

         17       Q.   So since that time, did you set out to read any 

         18   particular documents to prepare yourself for the issues?

         19       A.   I have.

         20       Q.   Okay.  What documents did you read?

         21       A.   The documents that we produced.

         22       Q.   Only those?

         23       A.   That's correct.

         24       Q.   Okay.  Did you read the petitions filed at 

         25   Surface Transportation Board by Texas Central?
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          1       A.   I have.

          2       Q.   Okay.  When did you read those?

          3       A.   I don't specifically recall.  There's been a 

          4   number of drafts for -- over the last year.

          5       Q.   Okay.  Did you read the -- the replies filed by 

          6   my law firm?

          7       A.   I have not.

          8       Q.   Okay.  Did you read the replies filed by Delta 

          9   Troy?

         10       A.   No, I have not.

         11       Q.   Have you read any of the responsive materials 

         12   filed by any parties?

         13       A.   No, I have not.

         14       Q.   Any of the congressional letters filed in 

         15   opposition?

         16       A.   No, I have not.

         17       Q.   Is there a reason that you didn't read any of 

         18   that?

         19       A.   No.

         20       Q.   Okay.  Do you have a legal capacity at Texas 

         21   Central?

         22       A.   No, I do not.

         23       Q.   Okay.  So you don't -- you're not going to say 

         24   that your -- your work or thought process is attorney-

         25   client privileged?
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          1       A.   Not that I'm aware of.

          2       Q.   Okay.  Obviously, Texas Central has internal 

          3   lawyers, they have external lawyers to take those 

          4   capacities, right?

          5       A.   They do.

          6       Q.   Okay.  What is your -- you may have said this 

          7   and I didn't write it down.  What is your title at Texas 

          8   Central?

          9       A.   My responsibilities are with regulatory --

         10       Q.   What is your title?

         11       A.   -- so vice president of regulatory.

         12       Q.   VP regulatory.  And what are the regulatory 

         13   agencies that you're going to have to deal with or that 

         14   you deal with?

         15       A.   Federal Railroad Administration.  Texas 

         16   Department of Transportation.

         17       Q.   TxDOT?

         18       A.   TxDOT.  U.S. Army Corps of Engineers.

         19       Q.   USACE.  What else?  

         20       A.   Those are the three primary ones.

         21       Q.   What about Surface Transportation Board?

         22       A.   I have spoken to them.

         23       Q.   But they're -- is there somebody at Texas 

         24   Central responsible for that or --

         25       A.   Yes, there is.
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          1       Q.   Who's that?

          2       A.   Mark Walker.

          3       Q.   Okay.  Are there any other regulatory bodies 

          4   that Texas Central is working with other than FRA, 

          5   TxDOT, USACE and STB?

          6       A.   Not directly.  

          7       Q.   Okay.  How about indirectly?

          8       A.   There's a number of cooperating or 

          9   participating agencies that are coordinated through the 

         10   co-lead under the environmental impact statement work.

         11       Q.   And what -- which agencies would those be?

         12       A.   There's a number of agencies that they send 

         13   out, including from the Environmental Protection Agency, 

         14   U.S. Fish & Wildlife, highways, transportation.  

         15       Q.   Any other state agencies?

         16       A.   No.

         17       Q.   Texas Parks --

         18       A.   Oh, historical -- state, the State Historical 

         19   Commission.

         20       Q.   How about Texas Parks & Wildlife?

         21       A.   No, that's handled through U.S. Fish & 

         22   Wildlife.

         23       Q.   Okay.  So the only documents that you reviewed 

         24   for your deposition are the documents that were produced 

         25   to us; is that right?
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          1       A.   That's correct.

          2       Q.   Okay.  And how much time do you think you spent 

          3   getting ready for your deposition?

          4       A.   Two days.

          5       Q.   Okay.  And I've seen witnesses that kept a log 

          6   of what they did and how much time.  Did you do anything 

          7   like that?

          8       A.   No, I did not.

          9       Q.   Have you read the high-speed rail feasibility 

         10   study by Louis Berger Group?

         11       A.   I have.

         12       Q.   When did you read that?

         13       A.   Several years ago when it was produced.

         14       Q.   Okay.  That makes -- makes up some of the 

         15   background knowledge that you have that you're going to 

         16   be answering questions on?

         17       A.   It might.

         18       Q.   Okay.  The independent ridership and passenger 

         19   revenue projections for the Texas TGB Corporation 

         20   high-speed rail system in Texas, have you read that 

         21   document? 

         22       A.   I have.

         23       Q.   As part of your background knowledge?

         24       A.   As -- several years ago, yes.

         25       Q.   Okay.  Lone Star High-Speed Rail Market Study, 
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          1   have you read that?

          2       A.   Yes.

          3       Q.   Okay.  Now, these documents that you have in 

          4   your office?

          5       A.   Yes.

          6       Q.   Okay.  Who -- you knew the author of the Lone 

          7   Star high-speed rail market study is?

          8       A.   I believe it to be Louis Berger Group.

          9       Q.   Okay.  The Dallas to Houston High-Speed Railway 

         10   Traffic and Revenue Forecast Prepared for U.S.-Japan 

         11   High-Speed Rail, October 2010, have you read that 

         12   document?

         13       A.   I have.

         14       Q.   Okay.  And that's part of your background 

         15   knowledge?

         16       A.   Yes.

         17       Q.   Okay.  Lone Star High-Speed Rail, Phase 1, 5 

         18   Percent Preliminary Engineering Design, that would be a 

         19   document you've read?

         20       A.   I have.

         21       Q.   And that's part of your background knowledge?

         22       A.   Yes.

         23       Q.   Okay.  Texas Central High-Speed Rail Corridor 

         24   and Related Private Development, Houston to Dallas/Fort 

         25   Worth, Texas Insight Research Corporation, is that a 
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          1   document you've read?

          2       A.   I have.

          3       Q.   Okay.  And that's part of your background 

          4   knowledge?

          5       A.   Yes.

          6       Q.   Okay.  Texas Transportation Institute, Inter-

          7   City Passenger Study, That's a document you've read?

          8       A.   I don't recall that document.

          9       Q.   Is the Texas Transportation Institute an arm of 

         10   A & M?

         11       A.   It is.

         12       Q.   Okay.  And I'm reading off a list.  I might as 

         13   well give it to you.

         14                MR. BECKHAM:  Counsel, here's a copy for 

         15   you.

         16                (Exhibit's 1 and 2 marked for 

         17   identification.) 

         18       Q.   (By Mr. Beckham) So I've handed you what's been 

         19   marked as Exhibit 2.  And just for the record, the first 

         20   six -- six bullets I've already read to you and you said 

         21   that you've read all of those documents and they're part 

         22   of your background knowledge; is that right?

         23       A.   That's correct.

         24       Q.   So we're on the seventh bullet.  You're saying 

         25   you believe you've read it but you're not sure?
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          1       A.   That's correct.

          2       Q.   Okay.  And then the last one, also by the Texas 

          3   Transportation Institute, Potential Development of an 

          4   Inter-City Passenger Transit System in Texas, Final 

          5   Project Report, 2010.  Have you read that?

          6       A.   I don't -- I don't recall.

          7       Q.   Okay.  And have you read -- I'll mark this 

          8   later, but have you read this document, TxDOT Statewide 

          9   Ridership Analysis Report, it's all on high-speed rail?

         10       A.   I have.

         11       Q.   Okay.  All right.  Let me put that on there.  

         12   And that document is part of your background knowledge 

         13   as well?

         14       A.   It is.

         15       Q.   Okay.  Do you know whether or not any of the 

         16   experts, like Louis Berger, relied -- 

         17                MR. BECKHAM:  Let's go ahead and mark this 

         18   right now.

         19       Q.   (By Mr. Beckham) Are you familiar with the 

         20   software called the Statewide Analysis Model?

         21       A.   I've heard of it.

         22                MR. BECKHAM:  Patrick, where did you put 

         23   my stickers?  I have a real problem keeping up the 

         24   sticker page.

         25                THE WITNESS:  It's right here.
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          1                (Exhibit 3 marked for identification.)  

          2       Q.   (By Mr. Beckham) I'm handing you what's been 

          3   marked as Exhibit 3, and you've told me that you've read 

          4   that document before?

          5       A.   Yes.

          6       Q.   Okay.  And so on Exhibit 2, I've just 

          7   handwritten "Exhibit 3-SAM Report," and you know what 

          8   that means, right?

          9       A.   Yes.

         10       Q.   So Exhibit 2 is -- I've written on the top of 

         11   Exhibit 2, Documents Read by Shaun McCabe, S. McCabe, 

         12   Part of His Background Knowledge.  Is that accurate?

         13       A.   Except for the TTI series --

         14       Q.   Right.  Will you put an X to the side -- X 

         15   through the bullet on that one?  You can go ahead and 

         16   mark it.

         17       A.   (Witness marking.) 

         18       Q.   There you go.  Okay.  And on the ones that 

         19   you've Xed out, the X means, I'm not sure.  You're not 

         20   saying, I know for a fact I've never read those?

         21       A.   Correct.

         22       Q.   Is that accurate?

         23       A.   That's correct.

         24       Q.   And so, typically, in your -- in your job 

         25   responsibility, the two that you've Xed out, you would 
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          1   have expected that you would have been routed a copy of 

          2   those, you just don't remember if you -- if you read 

          3   them?

          4       A.   That's correct.

          5       Q.   Okay.  All right.  Now, do you understand that 

          6   one of the issues that you're here to testify on is -- 

          7   is the basis for Texas Central claiming that it has 

          8   eminent domain rights?

          9       A.   I am.

         10       Q.   Okay.  You understand that's a hotly contested 

         11   issue?

         12       A.   I hear.

         13       Q.   What?

         14       A.   I hear that.

         15       Q.   You hear that, sure.  Okay.  And are you a 

         16   landowner yourself, sir?

         17       A.   In Dallas I am.

         18       Q.   Okay.  Do you have your own land out in the 

         19   country or have family members that have places out in 

         20   the country?

         21       A.   I do.

         22       Q.   Okay.  And you certainly can understand a Texas 

         23   landowner like Mr. Miles, who lives in a free country 

         24   and has his own private property, objecting to 

         25   somebody -- to -- to an entity taking his property?
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          1       A.   I can.

          2       Q.   Okay.  And do you understand that Texas Central 

          3   has plead that it -- in lawsuits, that it has eminent 

          4   domain power?

          5       A.   Correct.

          6       Q.   And that Texas Central will also need to prove 

          7   that it has eminent domain power?

          8       A.   Okay.

          9       Q.   Is that a "yes"?  Do you understand that?

         10       A.   Yes, I understand that.

         11       Q.   Okay.  And so when we talk with Mr. Neblett and 

         12   said we'd like a witness that will lay that out for us, 

         13   he -- he gave you to us.  Do you understand that?

         14       A.   Yes.

         15       Q.   And typically, the corporate rep is the person 

         16   best suited to speak to a particular topic.  Do you 

         17   understand that?

         18       A.   Yes.

         19       Q.   Okay.  And so do you believe that Texas Central 

         20   has put forth its best person to speak on that topic?

         21       A.   I do.

         22       Q.   Okay.  And have you done any particular work to 

         23   familiarize yourself with the eminent domain issue?

         24       A.   Some.

         25       Q.   Okay.  What have you done?
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          1       A.   I have reviewed previous reports from our 

          2   counsel -- 

          3       Q.   Okay.  And --

          4       A.   -- on this issue.

          5       Q.   And when did you read those?

          6       A.   When they were -- when they were crafted.

          7       Q.   Okay.  

          8       A.   Maybe one of them through Baker Botts was two 

          9   years ago, perhaps.

         10       Q.   Okay.

         11       A.   And then another through Jackson Walker in the 

         12   last year.

         13       Q.   Okay.

         14       A.   And another one through Crady Jewett McCulley 

         15   maybe three-plus years ago.  I don't exactly recall.

         16       Q.   Okay.  I recognize certainly Baker Botts and 

         17   Jackson Walker.  Tell me the third law firm again.  

         18       A.   I believe it's in the produced documents.

         19       Q.   Okay.  Okay.  Crady Jewett & McCulley?

         20       A.   Correct.

         21       Q.   Out of Houston.  All right.  Okay.

         22                And the -- the memo prepared that you've 

         23   relied on from Baker and Botts on the eminent domain 

         24   issue you're here to testify on, do you know which 

         25   lawyer wrote that document?
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          1                MR. NEBLETT:  I'm going to object to any 

          2   testimony about the relationship, attorney-client 

          3   relationship with Baker Botts, and I'm going to instruct 

          4   the witness not to testify as to any legal matters with 

          5   regard thereto.

          6       Q.   (By Mr. Beckham) Just the identity of the 

          7   lawyer is all I want.  I'll limit the question to the 

          8   identity of the lawyer.

          9       A.   I don't recall the identity of the lawyer --

         10       Q.   Okay.

         11       A.   -- who wrote it.

         12       Q.   With respect to the Jackson Walker memoranda, 

         13   do you know the identity of the lawyer that prepared the 

         14   memoranda for you that you're relying on?

         15       A.   I do.

         16       Q.   Okay.  And what's his name?

         17       A.   Robert Neblett.

         18       Q.   Okay.  And with respect to the -- the tab -- 

         19   the McCulley firm, yeah, do you know the name of the 

         20   lawyer that wrote the memoranda that you're relying on 

         21   as corporate rep?

         22       A.   Hugh McCulley.

         23       Q.   Hugh McCulley, okay.  And which law firm did -- 

         24   that first represented any Texas Central entity on 

         25   eminent domain matters?
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          1       A.   It's my -- 

          2                MR. NEBLETT:  I'm going to object -- I'm 

          3   going to object as to form.

          4       A.   It's my --

          5                MR. BECKHAM:  Tell me how I can fix that.  

          6   What's the objection?  

          7                MR. NEBLETT:  Well, as to eminent domain 

          8   matters, it's ambiguous and can mean a lot of things.  

          9   You didn't ask about whether it related to the authority 

         10   to exercise -- 

         11                MR. BECKHAM:  I'll -- thank you, Robert.  

         12                MR. NEBLETT:  -- power of eminent domain.  

         13                MR. BECKHAM:  I appreciate that.

         14       Q.   (By Mr. Beckham) Let's exclude the -- the 

         15   actual mechanics of eminent domain proceedings and 

         16   survey proceedings, but the -- the planning, the 

         17   research beforehand and the acquisition of eminent 

         18   domain authority, which law firm first worked on that?

         19       A.   It's my understanding that it was through Hugh 

         20   McCulley and Crady Jewett McCulley.

         21       Q.   All right.  And when did -- when did Baker -- 

         22   Baker Botts, when were they retained?  

         23                MR. NEBLETT:  I'm going to object to the 

         24   question and instruct the witness not to answer.  I 

         25   think that's privileged as to when they were retained.
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          1                MR. BECKHAM:  The date? 

          2                MR. NEBLETT:  Uh-huh.

          3                MR. BECKHAM:  I don't think so, but we'll 

          4   just note that one and fight about it later.

          5                MR. NEBLETT:  Okay.

          6       Q.   (By Mr. Beckham) Now, when you read these 

          7   memos, you certainly learned facts that did you not know 

          8   before?

          9       A.   I might have.

         10       Q.   Okay.  And so -- and also in your preparation, 

         11   you said you spent two days.  Most attorneys, if I was 

         12   Mr. Neblett, I would have sat down with you for a 

         13   significant amount of time and prepared you for a 

         14   deposition.  So, in addition to the two days -- was the 

         15   two days your research or was the two days a combination 

         16   of your research and preparation for the deposition and 

         17   time with counsel?

         18       A.   The latter, a combination.

         19       Q.   And how -- how much -- every attorney woodsheds 

         20   a witness, there's nothing wrong with it.  I'm just 

         21   curious how much time you spent with the Jackson Walker 

         22   attorneys preparing for your deposition.

         23       A.   Two half-days.

         24       Q.   Two half-days.  In the last couple of weeks?

         25       A.   Correct.
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          1       Q.   Okay.  And which attorneys were present?

          2       A.   Robert Neblett and Brad Anderson.

          3       Q.   Anybody else?

          4       A.   Dow on occasion.

          5       Q.   Okay.  And work -- did you work with any 

          6   testifying consultants, any -- did they bring in someone 

          7   to help you on testimony?

          8       A.   No, they did not.

          9       Q.   Okay.  So other than the three attorneys you've 

         10   listed, anybody else either from Texas Central or from 

         11   Jackson Walker or from another law firm present in your 

         12   two half-day meetings?

         13       A.   No, there was not.

         14       Q.   Okay.  And obviously, there are some factual 

         15   matters that we're going to ask you some questions 

         16   about.  There are some, just by the nature of a company 

         17   claiming they have eminent domain, that's going to have 

         18   some fact mixed with some law.  But I want to focus just 

         19   for a minute on the factual part, okay?  Did -- did any 

         20   of the Jackson Walker lawyers teach you facts that you 

         21   did not know?

         22       A.   They did not.

         23       Q.   Okay.  So you -- you received no factual 

         24   information from Jackson Walker?

         25                MR. NEBLETT:  Objection.  I think the 
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          1   question seeks -- 

          2                MR. BECKHAM:  Let me ask it a different 

          3   way.  

          4                MR. NEBLETT:  All  right.  Go ahead.

          5       Q.   (By Mr. Beckham) The Jackson Walker attorneys 

          6   didn't teach you any facts that you didn't already know?  

          7   I don't want to know what they were, just yes or no on 

          8   that.

          9                MR. NEBLETT:  I have the same objection.  

         10   I think that that's asking for communications that are 

         11   privileged, attorney-client privileged, and I'm going to 

         12   instruct the witness not to answer.  

         13                MR. BECKHAM:  We've won compel motions 

         14   lots of times on that exact point, but we'll just leave 

         15   that alone for now.

         16                MR. NEBLETT:  All right.

         17       Q.   (By Mr. Beckham) Now, did -- who prepared you 

         18   on the legal aspects of eminent domain?  

         19                MR. NEBLETT:  Objection, form.

         20       A.   I don't specifically recall.  It was a group 

         21   setting.

         22       Q.   (By Mr. Beckham) Okay.  Who was in the group?

         23       A.   The three I listed previously.

         24       Q.   Okay.  So your -- the -- your -- your 

         25   background to testify on the -- on some of the aspects 
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          1   of eminent domain are from the group setting and the 

          2   three memoranda that you read earlier that you 

          3   discussed, right?  

          4                MR. NEBLETT:  I'm going to object to form.

          5                MR. BECKHAM:  Okay.

          6                MR. NEBLETT:  No, in fact, I'll withdraw 

          7   my objection.  

          8       A.   Yes.

          9       Q.   (By Mr. Beckham) Okay.  And when was the last 

         10   time you read the Jackson Walker memorandum?

         11       A.   In the last -- in the last couple of weeks.

         12       Q.   Okay.  And the last time you read the -- the 

         13   McCulley memoranda?

         14       A.   In the last couple of weeks as well.

         15       Q.   And the same for the Baker Botts?

         16       A.   Yes.

         17       Q.   Okay.  All of those to prepare for your 

         18   deposition?

         19       A.   Yes.

         20       Q.   Okay.

         21                MR. BECKHAM:  And, Counsel, we'd like to 

         22   request those documents be produced to us today.  

         23                MR. NEBLETT:  We've objected and continue 

         24   to object that those are attorney-client privilege and 

         25   we do not intend to produce them.
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          1                MR. BECKHAM:  All right.

          2       Q.   (By Mr. Beckham) So I was asking you earlier 

          3   about landowners.  Do you have any landowners in your 

          4   family?

          5       A.   I do.

          6       Q.   Okay.  Do you -- are you 53 or 54?

          7       A.   55.

          8       Q.   55, okay.  You look like you're 53.  

          9       A.   Thank you.

         10       Q.   You're old enough to remember the 

         11   Superconducting Super Collider?

         12       A.   I am.

         13       Q.   You're old enough to remember the French 

         14   attempt at high-speed rail -- 

         15       A.   I am.

         16       Q.   -- in Texas?  And whether or not you're old 

         17   enough to remember it, I'm sure you've studied reasons 

         18   why they failed and trying to avoid that with Texas 

         19   Central?

         20       A.   That's correct.

         21       Q.   Okay.  And certainly old enough to understand 

         22   and remember the -- the Texas -- Trans-Texas Corridor 

         23   project that failed?

         24       A.   Yes.

         25       Q.   Okay.  And so do you believe any company can 
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          1   just claim they have eminent domain authority?

          2                MR. NEBLETT:  Objection.  The question 

          3   asks for a legal conclusion.

          4       A.   Are you asking me to speculate?

          5       Q.   (By Mr. Beckham) No.  I'm just asking you to 

          6   answer the question, what you believe.  You don't have 

          7   to speculate about what you believe.  

          8                MR. NEBLETT:  No, but this is a question 

          9   that is outside the scope on inquiry in addition to 

         10   asking for legal opinion.

         11                MR. BECKHAM:  It's really part of the, you 

         12   know, when did y'all get eminent domain, so. 

         13                MR. NEBLETT:  Well, you're asking him what 

         14   he believes, and that implies there's some 

         15   personal aspect to that.

         16       Q.   (By Mr. Beckham) Well, does Texas Central as a 

         17   company believe that any company can have eminent domain 

         18   authority?  

         19                MR. NEBLETT:  And, again, I'm going to 

         20   object that it's outside the scope of inquiry, it asks 

         21   for a legal conclusion, and I'm instructing the witness 

         22   not to answer.

         23                MR. BECKHAM:  On what basis?  

         24                MR. NEBLETT:  For the reasons I just 

         25   stated.
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          1                MR. BECKHAM:  Okay.

          2       Q.   (By Mr. Beckham) So when did Texas Central -- 

          3   when did TCRI obtain eminent domain?  What was the first 

          4   day?  

          5                MR. NEBLETT:  To the extent that that 

          6   seeks legal testimony, I'm going to object and instruct 

          7   the witness not to answer.  If you can answer that, 

          8   Mr. McCabe, without responding to it in a legal fashion, 

          9   I'm going to let you answer.

         10       A.   It's my understanding that we have met the 

         11   requirements for --

         12       Q.   (By Mr. Beckham) Let me interrupt you.  And 

         13   when you say "we," I know we got a lot of companies.  I 

         14   think --

         15       A.   Texas Central.

         16       Q.   -- it would be better if we don't use pronouns 

         17   and we just use acronyms.  And on this one, I would like 

         18   you to be precise, and I hope I said TCRI.  So let me 

         19   just ask it again.  Pardon the interruption.

         20                You're here for TCRI, right?

         21       A.   Correct.

         22       Q.   Okay.  And what was the first day TCRI had 

         23   eminent domain authority?

         24                MR. BECKHAM:  And your objection still 

         25   stands.
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          1                MR. NEBLETT:  My objection is -- please 

          2   note my objection.

          3                MR. BECKHAM:  That's why I said it still 

          4   stands.

          5                MR. NEBLETT:  And -- and to the extent 

          6   that that seeks any kind of legal testimony, I'm 

          7   instructing you not to answer, Mr. McCabe.

          8       Q.   (By Mr. Beckham) Go ahead.

          9       A.   TCRI was formed in 2012 and filed with the 

         10   Secretary of State, and its predecessor work -- strike 

         11   that.  

         12                We formed -- Texas Central Railroad & 

         13   Infrastructure was formed in late 2012 for the purposes 

         14   of the design and operation and construction of the 

         15   railroad project.  And with that formation of the 

         16   company and the business purpose of that company, we 

         17   also filed with the Secretary of State.  And we also 

         18   continue to undertake those actions to pursue the 

         19   further development and operation of the railroad.

         20       Q.   I'm looking real hard for an answer in there.  

         21   I just asked you what day.  

         22       A.   I don't specifically recall the date.

         23       Q.   Well, you're the corporation, so you're -- and 

         24   that was one of the topics is when did you first get it.  

         25   So I can't fathom that your answer is "I don't 
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          1   remember."

          2                MR. NEBLETT.  I'm going to object -- 

          3   object to your comments.  If there's a question in 

          4   there, then you can ask it.  

          5       Q.   (By Mr. Beckham) Yeah.  What day?  Please, sir, 

          6   don't tell me TCRI does not remember when it got eminent 

          7   domain authority.  

          8       A.   You don't receive a piece of -- 

          9                MR. NEBLETT:  And again, I'm going to 

         10   object to the extent that it seeks a legal question -- a 

         11   legal answer.  And I'm going to object -- I mean, I'm 

         12   going to instruct the witness not to answer as it 

         13   regards to legal matters.  

         14       A.   You don't receive a piece of paper with the 

         15   power of eminent domain.

         16       Q.   (By Mr. Beckham) That's not what I asked you.  

         17       A.   We met the requirements.  It's our belief that 

         18   we met -- it's the project's belief, the company's 

         19   belief we met the requirements for the power -- to hold 

         20   the power of eminent domain, the formation of the 

         21   company and Secretary of State filing in December, 

         22   December 20th of 2012.

         23                MR. BECKHAM:  Okay.  Give me the -- give 

         24   me the court filings.

         25       Q.   (By Mr. Beckham) So it is -- it's the company's 
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          1   position that once it was incorporated on December 20th 

          2   of 2012, that's when it acquired eminent domain 

          3   authority?  

          4                MR. NEBLETT:  Again, I'm going to object 

          5   that the question seeks a legal response, and I'm going 

          6   to instruct the witness not to answer as to any matters 

          7   that are legal issues.

          8                MR. BECKHAM:  So you guys aren't going to 

          9   put on any testimony on this at a trial?

         10                MR. NEBLETT:  We're going to -- we're 

         11   going to put on fact testimony and we're going to 

         12   demonstrate to the court what the law requires us to do 

         13   to obtain statutory eminent domain authority.  It's a 

         14   legal argument.  It's not -- it's not a -- it's not a 

         15   factual argument for Mr. McCabe.

         16                MR. BECKHAM:  There's lots of facts 

         17   involved, and your objection is improper. 

         18                MR. NEBLETT:  No, there are some facts, 

         19   but that's not one of them.  This is a legal argument 

         20   primarily and there are a few facts associated therewith 

         21   but that's not one of them.

         22                MR. BECKHAM:  Okay.

         23       Q.   (By Mr. Beckham) Well, the first day you had 

         24   eminent domain is probably a fact.  So I'm handing you 

         25   Exhibit 4, which is -- 
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          1                MR. BECKHAM:  Is that the certificate of 

          2   amendment?

          3                THE WITNESS:  Yes.  

          4                MR. BECKHAM:  That's not what I -- can I 

          5   have that back?  I marked these out of order.

          6                (Discussion off the record.) 

          7                MR. BECKHAM:  Can we e-mail somebody and 

          8   have y'all print it out?

          9                MR. NEBLETT:  What is it you need?

         10                MR. BECKHAM:  The TH -- TXHS railroad --

         11                THE WITNESS:  -- certificate of filing.  

         12                MR. BECKHAM:  I guess the articles of 

         13   incorporation/certificate of filing.

         14                MR. NEBLETT:  If you have it, Patrick, if 

         15   you have what it is you're looking for, just e-mail it 

         16   to me and I'll get it printed.

         17                MR. DOW:  Patrick, e-mail it at the break.

         18                MR. NEBLETT:  You want to take a quick 

         19   break?  

         20                MR. BECKHAM:  Sure.  That will be great.

         21                MR. NEBLETT:  To allow you to get that. 

         22                THE VIDEOGRAPHER:  It's 10:56.  We're off 

         23   the record.  

         24                (Recess.)  

         25                THE VIDEOGRAPHER:  It's 11:11.  Beginning 
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          1   tape Number 2.  We're on the record.

          2       Q.   (By Mr. Beckham) Did you look at any documents 

          3   during the break?

          4       A.   I did not.

          5       Q.   Okay.

          6       A.   I do have a comment I'd like to put out on the 

          7   record.

          8       Q.   Did you want to do that on redirect?

          9       A.   (Witness shrugs.)

         10       Q.   I mean, obviously, you just answer my 

         11   questions, we'll do just fine.

         12                With respect to --  

         13       A.   Well, I haven't -- I didn't answer it one way 

         14   or another.  Do I want to do it on redirect?  Would you 

         15   like me to put it out there right now or on redirect?

         16       Q.   Typically, you just answer questions and your 

         17   attorney can solicit comments from you, but that's kind 

         18   of how it goes.  

         19       A.   Okay.

         20       Q.   Okay.  So we were working on the -- the day 

         21   that -- the first day that TCRI had eminent domain 

         22   authority, and I believe at that time the company was 

         23   called TH -- I'm sorry -- TXHS Railroad, Inc., correct?

         24       A.   Correct.

         25       Q.   Is it okay with you for the purpose of the 
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          1   deposition if we just stay with TCRI and we --

          2                MR. BECKHAM:  Is that okay with you, 

          3   Robert?  

          4                MR. NEBLETT:  Yes.

          5                MR. BECKHAM:  That TCRI means TCRI 

          6   currently and it's the same entity, just with a 

          7   different name before.  There was no -- it wasn't a new 

          8   company, it was just a name change, right?

          9                THE WITNESS:  Correct.

         10                MR. BECKHAM:  Okay.

         11                MR. NEBLETT:  Yeah, that works for us.  

         12   And then if you want to refer to one of the other 

         13   entities, I assume you'll specifically name another 

         14   entity.

         15                MR. BECKHAM:  Yeah.

         16                MR. NEBLETT:  Okay.

         17       Q.   (By Mr. Beckham) Are there any other Texas 

         18   Central entities that have eminent domain authority?  

         19                MR. NEBLETT:  Objection, the question 

         20   seeks a legal answer.  I'm going instruct the witness 

         21   not to answer.  And it's not within the scope of the 

         22   inquiries.

         23                MR. BECKHAM:  It's on eminent domain.  So 

         24   Texas Central is not going to claim that any other 

         25   entities have eminent domain authority?  
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          1                MR. NEBLETT:  Same objection and same 

          2   instruction.

          3                MR. BECKHAM:  You're not going to let him 

          4   answer that?  

          5                MR. NEBLETT:  No.  Mr. Beckham, where is 

          6   that in the scope of -- he's speaking here on behalf of 

          7   TCRI, not on behalf of any other entity, and so I'm not 

          8   going to have him opine as to whether there's eminent 

          9   domain authority of another entity.

         10                MR. BECKHAM:  All right.  I'll come back 

         11   and argue with you about that later.

         12                MR. NEBLETT:  Okay.

         13       Q.   (By Mr. Beckham) So at the -- in December of 

         14   2012, New Magellan was doing all the funding for 

         15   anything any of the Texas Central entities were doing?

         16       A.   I believe so.

         17       Q.   Okay.  And fair to say, New Magellan did not 

         18   have the money in December of 2012 to pay for the 

         19   railroad to be built and purchased at that time, right?

         20       A.   That's correct.

         21       Q.   Okay.  And that -- that the predecessor to 

         22   TCRI, TXHS Railroad was working with New Magellan to 

         23   promote the -- the receiving the financing to acquire 

         24   the land and build the train?

         25       A.   It was working with TCR.
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          1       Q.   TCR and New Magellan?

          2       A.   Correct.

          3       Q.   Okay.  And so you would agree with me that on 

          4   December of 2012, TCRI did not yet have the ability to 

          5   construct the high-speed rail?

          6       A.   Correct.

          7       Q.   Okay.  It didn't have -- it -- TCRI knew at 

          8   that time that it would cost upwards of $10 billion to 

          9   construct and it hadn't -- it hadn't raised any 

         10   significant investment towards that, correct?

         11       A.   That's right.

         12       Q.   Okay.  And so Texas Central -- strike that. 

         13                TCRI contends in this case that, even 

         14   though it did not have the financing to build a train, 

         15   it still had eminent domain authority, true?

         16       A.   Correct.

         17       Q.   Okay.  And that was by virtue of the words on 

         18   its -- copies of this -- on its certificate of 

         19   formation, true?

         20                MR. NEBLETT:  Objection.  To the extent 

         21   that that seeks a legal answer, I'm going to object that 

         22   it's -- it's objectionable, and I'm going to instruct 

         23   you not to answer, Mr. McCabe.

         24                MR. BECKHAM:  Is there a stapler in this 

         25   room?  Were you saying just don't -- instruct him not to 
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          1   answer on the legal, let him answer on the factual part?

          2                MR. NEBLETT:  Yeah, and let me get you -- 

          3   I just got a little distracted.  Would you restate your 

          4   question?

          5                MR. BECKHAM:  Sure.

          6                MR. NEBLETT:  I think that that's my 

          7   objection, but restate your question.

          8       Q.   (By Mr. Beckham) What facts were in existence 

          9   on -- 

         10                MR. BECKHAM:  Well, here, let me mark 

         11   this.  Are we on 4?

         12                MR. NEBLETT:  I think so.

         13                (Exhibit 4 marked for identification.)

         14       Q.   (By Mr. Beckham) I hand you what's been marked 

         15   Exhibit 4 to you.  Have you seen that document before?

         16       A.   I have.

         17       Q.   Okay.  And what is that?

         18       A.   Certificate of Formation for TXHS Railroad, 

         19   Inc.

         20                MR. BECKHAM:  Did you guys produce your 

         21   articles of incorporation?  I think those would have 

         22   been covered in our request.  I'm not sure.

         23                MR. NEBLETT:  I thought we did, Blake.

         24                (Exhibit 5 marked for identification.)

         25       Q.   (By Mr. Beckham) I'm handing you Exhibit 5, and 
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          1   I'm giving counsel a copy.  And 5 is when TXHS changed 

          2   its name to TCRI?  

          3       A.   Correct.

          4       Q.   All right.  Okay.  So let me focus you back on 

          5   the date of Exhibit 4, which was December of 2012.  It 

          6   was filed electronically on the 20th.  Is that what you 

          7   see?

          8       A.   I do.

          9       Q.   Okay.  And so that's the date TH -- TXHS was 

         10   formed?

         11       A.   Correct.

         12       Q.   Okay.  And that was the date -- that is the 

         13   date on which TCRI now claims that it was endowed with 

         14   eminent domain authority in the state of Texas to 

         15   condemn private lands, true?  

         16                MR. NEBLETT:  I'm going to object to the 

         17   question as seeking a legal response, and I'm going to 

         18   instruct the witness not to answer.  

         19                MR. BECKHAM:  Counsel, we had this 

         20   specific question in our topics and you didn't object to 

         21   it.

         22                MR. NEBLETT:  We did object.  We did 

         23   object to these -- these were issues that were seeking 

         24   legal -- legal testimony and we did object.

         25                MR. BECKHAM:  So you're -- so you'll never 
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          1   argue to a court when you got it?  

          2                MR. NEBLETT:  No, I'm -- 

          3                MR. BECKHAM:  Robert --

          4                MR. NEBLETT:  I don't know that I need to 

          5   argue the day I got it.  The day -- what I need to argue 

          6   is I have it when I'm there and when we're exercising 

          7   the power of eminent domain.  

          8                MR. BECKHAM:  Right, but --

          9                MR. NEBLETT:  And it's not just the date 

         10   of incorporation of a company that is -- that triggers 

         11   this.  There are statutory requirements that have legal 

         12   ramifications -- 

         13                MR. BECKHAM:  I know what they are.

         14                MR. NEBLETT:  -- and we'll be arguing the 

         15   law.  

         16                MR. BECKHAM:  But he gets to tell me what 

         17   they did.  On the statutory requirements, you've got to 

         18   send a letter in, you know.  And they hadn't sent a 

         19   letter in on this date, so I'm -- you know, I can ask 

         20   him questions -- 

         21                MR. NEBLETT:  Ask him that.

         22                MR. BECKHAM:  I will.  But I'm asking what 

         23   day did you get it.  And, boy, you really want to go to 

         24   this judge and say I'm not even letting him answer that 

         25   fact, the day?  
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          1                MR. NEBLETT:  It's not a fact.  You're 

          2   asking for law.

          3                MR. BECKHAM:  No, it's the day.  

          4                MR. NEBLETT:  You can ask him about the 

          5   dates we filed certain things at the Comptroller's 

          6   Office and Secretary of State's Office --

          7                MR. BECKHAM:  Okay.  Well, first of all, 

          8   he's a lawyer.  

          9                MR. NEBLETT:  Doesn't matter.

         10                MR. BECKHAM:  Well, he signed an 

         11   affidavit, see?  And you've got a problem because he 

         12   swore that you have eminent domain authority.  So I get 

         13   to ask him and you don't get to shield it.

         14                MR. NEBLETT:  He's not swearing to legal 

         15   issues.  We get to assert legal arguments -- 

         16                MR. BECKHAM:  You better go back and look 

         17   at your pleading, what you wrote.

         18                MR. NEBLETT:  He's not asserting any -- 

         19                MR. BECKHAM:  Listen, we'll go to the 

         20   judge and let her hear this.

         21                MR. NEBLETT:  Okay, that's fine.

         22                MR. BECKHAM:  Well, it won't be fine for 

         23   you.

         24                MR. NEBLETT:  Ask him facts.  We're not 

         25   going to do law.
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          1       Q.   (By Mr. Beckham) What facts has Texas Central 

          2   performed to acquire eminent domain authority and when 

          3   was it finished?

          4       A.   You want me to answer the first part of that --

          5       Q.   Sure.

          6       A.   -- question first?  

          7       Q.   Yeah.

          8       A.   A significant --

          9       Q.   I'll strike the second part of it.  Just what 

         10   facts, what's the first thing ever that Texas Central 

         11   did to get eminent domain authority?  

         12                MR. MCSHAN:  TCRI. 

         13       Q.   (By Mr. Beckham) TCRI.  

         14       A.   Texas Central, the project, has undertaken a 

         15   significant body of work that has been 100 percent 

         16   focused on the development -- 

         17       Q.   Well, what's the first thing?

         18       A.   Feasibility studies.

         19       Q.   Okay.  So when was the feasibility study 

         20   finished?

         21       A.   Well, the -- it's been an iterative process 

         22   that is still in feasibility studies of sorts, if you 

         23   want to look at the NEPA EIS process and the corridor 

         24   and the route selections that are ongoing.

         25       Q.   Can you speak up just a little bit?
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          1       A.   Sure.

          2       Q.   Yeah.  Where did you get the factual knowledge 

          3   that a feasibility study is a fact that you need to do 

          4   to give -- give an entity eminent domain?

          5       A.   I don't know about giving an entity eminent 

          6   domain because you don't get a certificate that says 

          7   you've -- you've completed.  Our actions have been 100 

          8   percent focused in developing and -- this project for -- 

          9   and it started with -- 

         10       Q.   So your answer is "I don't know"?  I don't 

         11   really need the speeches, I just need the answer.  We've 

         12   got a lot to cover here.

         13       A.   Feasibilities -- the feasibility study, what's 

         14   called the phase zero feasibility study.

         15       Q.   No.  I asked you, I said, what's the first fact 

         16   that -- 

         17       A.   That is -- 

         18       Q.   -- Texas Central, TCRI performed to get eminent 

         19   domain authority, and you said a feasibility study.  And 

         20   I said:  How did you get the knowledge that you had to 

         21   do a feasibility study?  How did Texas Central get that 

         22   knowledge?

         23       A.   I'm not aware of how they get the knowledge -- 

         24       Q.   Okay.  

         25       A.   -- to -- relative to eminent domain authority.  
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          1       Q.   And who --

          2       A.   It was part of --

          3       Q.   Who has told you -- 

          4                MR. NEBLETT:  Well, Blake, let him finish 

          5   his answer.

          6                MR. BECKHAM:  I thought you were.  

          7       A.   It was part of project development in -- in 

          8   siting the location for this project.

          9       Q.   (By Mr. Beckham) Okay.  I'm not asking about 

         10   the location of the project.  I'm just -- I can't be any 

         11   more specific.  I'm trying to find out what were the 

         12   facts you did and when did Texas Central get eminent 

         13   domain.  You've sworn that they have it, right, that was 

         14   you?

         15       A.   We believe the company -- 

         16       Q.   That was you, right?

         17       A.   That is me as a company representative, right.  

         18       Q.   Yeah.  Well, you -- you didn't sign as a 

         19   representative, you signed as yourself, but, you know --

         20       A.   Central Texas.

         21       Q.   -- you're here as a representative of the 

         22   company today, so I get to ask you both of your own 

         23   knowledge that you have when you sign an affidavit 

         24   and -- so what do you -- does Texas Central believe that 

         25   it had to file -- make a feasibility study in order to 
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          1   get eminent domain?

          2       A.   It's a collection of effort.

          3       Q.   So you can't answer that "yes" or "no"?

          4       A.   Can you repeat the question?  

          5       Q.   Yes.  Remember when I asked you what facts did 

          6   Texas Central perform to get eminent domain authority?

          7       A.   There are a number of facts.

          8       Q.   Okay.  First of all, tell me all the facts, the 

          9   number of facts that Texas Central contends it must 

         10   complete to achieve eminent domain.

         11       A.   We don't have a checklist for -- 

         12       Q.   Tell me the ones you know.  

         13       A.   There's not a list that I'm aware of.  I 

         14   know that --

         15       Q.   I didn't ask -- tell me any fact that you know 

         16   that Texas Central has to do something to get eminent 

         17   domain.  

         18       A.   I don't know.

         19       Q.   You don't even know one?  We're going to need 

         20   to know --

         21       A.   A filing -- I take -- I take that back.  We 

         22   filed with the Secretary of State.

         23                (Exhibit 6, first mistakenly marked as 

         24   Exhibit 5, later clarified on the record and remarked 

         25   Exhibit 6.) 
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          1       Q.   I going to hand you Exhibit 5 (sic).  And I 

          2   want to make sure we're understanding the question.  It 

          3   says:  What facts must TCRI perform to acquire eminent 

          4   domain?  Did I read that correctly?

          5       A.   You did.

          6       Q.   Okay.  And so you'll agree with me that 

          7   somebody can't just go down and file a corporation and 

          8   the very next instant have the power of eminent domain, 

          9   you got to do other things, right?

         10                MR. NEBLETT:  Objection to the extent that 

         11   that seeks a legal question.  But otherwise, you may 

         12   answer, Mr. McCabe.  

         13       A.   Could you repeat the question?

         14       Q.   (By Mr. Beckham) Well, I went down and filed a 

         15   corporation that says --

         16                What's the name of my corporation?

         17                MR. MCSHAN:  Beckham Central Railroad & 

         18   Infrastructure, Inc.

         19       Q.   (By Mr. Beckham) Yeah, Beckham Central Railroad 

         20   & Infrastructure, Inc.  And I copied your -- the 

         21   language that says, from Exhibit 5, that says, "The 

         22   purpose for which the corporation is organized is to 

         23   plan, build, maintain and operate an interurban electric 

         24   railroad and to conduct or promote any other lawful 

         25   business purposes that a corporation is legally allowed 
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          1   to conduct or promote within this state or any other 

          2   jurisdiction."  Do you understand the words I've said?

          3       A.   I do.

          4       Q.   Okay.  You don't believe I have eminent domain, 

          5   right?

          6       A.   I don't know.

          7       Q.   (By Mr. Beckham) What do you believe?  

          8                MR. NEBLETT:  I'm going to object to the 

          9   question as to form and also to the extent that it seeks 

         10   a legal response.

         11       Q.   (By Mr. Beckham) You can answer.

         12                MR. NEBLETT:  If you're able to do so, 

         13   Mr. McCabe.  

         14       A.   I don't know for you.

         15       Q.   (By Mr. Beckham) Okay.  Well, so, you think 

         16   it's possible that a corporation could have -- Texas 

         17   Central, let me ask that:  TCRI thinks it's possible 

         18   that a corporation could have eminent domain the instant 

         19   after incorporation without doing anything else?  

         20                MR. NEBLETT:  I'm going to object to the 

         21   question as seeking a legal response and instruct the 

         22   witness not to answer.

         23       Q.   (By Mr. Beckham) Well, did Texas Central have 

         24   eminent domain authority the instant after it filed its 

         25   certificate of formation, Exhibit 4?  
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          1                MR. NEBLETT:  I'm going to object to the 

          2   question as seeking a legal answer, and I'm going to 

          3   instruct the witness not to answer.

          4       Q.   (By Mr. Beckham) Okay.  When was the first 

          5   moment that Texas Central acquired eminent domain 

          6   authority?  

          7                MR. NEBLETT:  I'm going to object that the 

          8   question seeks a legal response and object -- and 

          9   instruct the witness not to answer.

         10       Q.   (By Mr. Beckham) What was the first month that 

         11   Texas Central had eminent domain authority?  

         12                MR. NEBLETT:  I'm going to object that the 

         13   question seeks a legal response and instruct the witness 

         14   not to answer.

         15       Q.   (By Mr. Beckham) What was the first year that 

         16   Texas Central had eminent domain authority?  

         17                MR. NEBLETT:  I'm going to object as to 

         18   form, also, now, as well as to the question seeking a 

         19   legal response and instruct the witness not to answer.

         20       Q.   (By Mr. Beckham) And can Texas Central have 

         21   eminent domain authority if it cannot demonstrate that 

         22   it can build the rail?  

         23                MR. NEBLETT:  I'm going to object to the 

         24   question to the extent that it seeks a legal response 

         25   and instruct the witness not to answer anything relating 
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          1   to the legal aspect of this question.

          2       Q.   (By Mr. Beckham) You may answer.  

          3       A.   Could you re-ask the question?

          4       Q.   Yes.  Is it your understanding that as a 

          5   factual matter, Texas Central must be able to 

          6   demonstrate that it can -- well, let me back up.  

          7                Texas Central does not -- and I'm meaning 

          8   all of the companies together, they don't have the money 

          9   to build the rail today, true?

         10       A.   That's true.

         11       Q.   They don't have the money yet to buy the land, 

         12   true?  

         13                MR. NEBLETT:  I'm going to object to the 

         14   question as being beyond the scope of the deposition 

         15   notice.

         16       Q.   (By Mr. Beckham) You can answer.

         17                MR. NEBLETT:  No.  I'm going to instruct 

         18   the witness not to answer.

         19                MR. BECKHAM:  We asked about finances.

         20                MR. NEBLETT:  And we -- and we 

         21   specifically said we're not designating any witness as 

         22   to those matters.

         23                MR. BECKHAM:  Well, that doesn't mean it's 

         24   beyond the notice.  

         25                MR. NEBLETT:  Well --
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          1                MR. BECKHAM:  It specifically contained -- 

          2   Robert, you don't get to frame the issues in the lawsuit 

          3   with your objections.  

          4                MR. NEBLETT:  It's beyond the notice if we 

          5   tell you that we're not producing someone and you decide  

          6   to -- 

          7                MR. BECKHAM:  No, it's not.  Those are 

          8   lawyer words.

          9                MR. NEBLETT:  Patrick sent -- Patrick sent 

         10   a letter acknowledging that we're going to go forward 

         11   with this deposition with the understanding -- 

         12                MR. BECKHAM:  I can make my record.

         13                MR. NEBLETT:  I understand.  

         14                MR. BECKHAM:  I can make my record.

         15                MR. NEBLETT:  But don't say that I haven't 

         16   made it clear that that's beyond the scope of this 

         17   deposition, because we have.  And we have an 

         18   understanding about it, in fact, that we were going 

         19   forward with this -- 

         20                MR. BECKHAM:  Well, I still get to ask the 

         21   questions.

         22                MR. NEBLETT:  -- and we can argue about it 

         23   later.

         24                MR. BECKHAM:  You don't make -- sometimes 

         25   lawyers realize their objections are no good and they 
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          1   got to -- 

          2                MR. NEBLETT:  Well -- 

          3                MR. BECKHAM:  -- they've got a 

          4   responsibility to the court and they change their -- 

          5   they back off on them.

          6                MR. NEBLETT:  All right.  Well, I haven't 

          7   had such an epiphany. 

          8                MR. BECKHAM:  All right.  I hope --

          9                MR. NEBLETT:  I think my objection's good.

         10                MR. BECKHAM:  -- I hope you do.

         11                MR. NEBLETT:  Well, it's still a good 

         12   objection.

         13                MR. BECKHAM:  Okay.  

         14       Q.   (By Mr. Beckham) So what is Texas Central's 

         15   position on completely undercapitalized companies having 

         16   eminent domain authority?

         17                MR. NEBLETT:  Objection that the question 

         18   is beyond the scope of inquiry of the deposition notice, 

         19   and we are not producing a witness to testify to that -- 

         20                MR. BECKHAM:  Okay.  

         21                MR. NEBLETT:  -- scope.

         22       Q.   (By Mr. Beckham) Have you ever in your life 

         23   experience heard of a infrastructure project like the 

         24   superconducting super collider that failed because of 

         25   lack of funding?
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          1       A.   I have.

          2       Q.   Okay.  And you agree that the superconducting 

          3   super collider was a bad idea?

          4       A.   I don't.

          5       Q.   Okay.  You -- you agree that a lot of 

          6   landowners were hurt because their lands were taken and 

          7   the project was never built?

          8       A.   I don't know about that.

          9       Q.   You don't know about that?  You think they were 

         10   benefited?

         11       A.   They could have been.

         12       Q.   Okay.  

         13       A.   It's beyond my knowledge.

         14                MR. NEBLETT:  Objection, beyond the scope 

         15   of the deposition -- 

         16       Q.   (By Mr. Beckham) The reason the property was 

         17   taken was to build the project, right?

         18       A.   I don't know that the property was taken.  Was 

         19   it paid for?

         20       Q.   The reason Texas Central, TCRI wants to take 

         21   land is to build this train, right?

         22       A.   We would like to acquire land to build the 

         23   train, that's correct.

         24       Q.   Okay.  And if Texas Central doesn't have the 

         25   money, you can understand the skepticism of a landowner 
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          1   who says you shouldn't be able to take my land if you 

          2   can't build the thing, true?

          3       A.   I can understand that.  

          4                MR. NEBLETT:  I'm going to object to the 

          5   question as being beyond the scope --

          6       Q.   (By Mr. Beckham) And is Texas Central --

          7                MR. NEBLETT:  -- of the inquiry of this 

          8   deposition.

          9       Q.   (By Mr. Beckham) Is Texas Central claiming that 

         10   it should have eminent domain authority when it does not 

         11   have the financial ability to -- to acquire the land?  

         12                MR. NEBLETT:  I'm going to object to the 

         13   question as being beyond the scope of inquiry of what 

         14   we've provided this witness for, and I'm going to 

         15   instruct him not to answer.

         16       Q.   (By Mr. Beckham) Does Texas Central claim that 

         17   it should have eminent domain authority when it doesn't 

         18   even have the financial ability to buy one train?  

         19                MR. NEBLETT:  I'm going to object to the 

         20   question as being beyond the scope inquiry for this 

         21   witness.  We have specifically said it, we're not 

         22   providing a witness as to those questions relating to 

         23   the financing.  And it was specifically agreed that we 

         24   would go forward with this deposition with that 

         25   understanding that we were not providing such a witness.  
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          1   And I'm the instructing the witness not to answer.

          2                MR. BECKHAM:  And, Robert, can we have an 

          3   agreement that every time you instruct him not to 

          4   answer, I don't have to ask him if he's going to follow 

          5   his attorney's advice, we can presume that he is?  

          6                MR. NEBLETT:  Yes.

          7                MR. BECKHAM:  Okay.

          8       Q.   (By Mr. Beckham) And does -- how much does one 

          9   Shinkansen -- did I pronounce that right?  

         10       A.   You did.

         11       Q.   Okay.  First time ever.  How much does one -- 

         12   how many cars on one train under y'all's plans?  You got 

         13   an engine?

         14       A.   There's not an engine.  It's a distributed 

         15   drive system.  So there's eight cars.

         16       Q.   Propulsion on all eight cars?

         17       A.   Correct.

         18       Q.   Okay.  So is the first car -- has a different 

         19   seating format, I mean, there's a -- 

         20       A.   It does.  There's a cab and some seating in 

         21   it --

         22       Q.   Okay.

         23       A.   -- as opposed to other passenger railroad that 

         24   has a locomotive with no seating in it.

         25       Q.   Okay.  And is there an engine cab on both ends?
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          1       A.   There is.

          2       Q.   Okay.  So there's two engine-cab-type cars and 

          3   six coach cars?

          4       A.   Correct.  There's seating in the -- in the cab 

          5   cars.

          6       Q.   I understand.  

          7       A.   Okay.

          8       Q.   And is that -- is that eight-car configuration 

          9   the standard in Japan or is it proprietary to what you 

         10   guys are planning to do in Texas?

         11       A.   There is in Japan different systems or 

         12   companies within Japan because the railroad system is 

         13   broken up into different areas.  The Tokaido-Shinkansen, 

         14   which is JRC, runs 16-car train sets.  In the south of 

         15   Japan, they run eight-car train sets.  So it's a common 

         16   configuration.

         17       Q.   Okay.  And is the 700 the eight-car train set?

         18       A.   Yes.

         19       Q.   Okay.  And that's what TCRI is planning for 

         20   Texas?

         21       A.   Correct.

         22       Q.   Okay.  So what does one eight-car set with two 

         23   engines cost?

         24                MR. NEBLETT:  I'm going to object to the 

         25   question as being beyond the scope of inquiry for this 



�
                                                                       68



          1   deposition.

          2       Q.   (By Mr. Beckham) You can answer.

          3                MR. NEBLETT:  If you can direct me where 

          4   that is, I'll withdraw my objection, Mr. Beckham, but I 

          5   don't see where it's -- that this witness has been asked 

          6   to opine about that.  

          7                MR. BECKHAM:  Oh, I just think it's 

          8   contextual.

          9       Q.   (By Mr. Beckham) You can answer.  Go ahead.

         10                MR. NEBLETT:  I'm -- I'm going to instruct 

         11   him not to answer.

         12       Q.   (By Mr. Beckham) All right.  Does -- has Texas 

         13   Central -- does Texas Central have the money to buy even 

         14   one car?

         15                MR. NEBLETT:  Objection, instruct the 

         16   witness not to answer.

         17       Q.   (By Mr. Beckham) And has Texas Central entered 

         18   into a contract -- who is the manufacturer of the train?

         19       A.   There's several manufacturers.  The Nippon 

         20   Sharyo is one.

         21       Q.   Who's the lead -- who does TCRI contract with 

         22   to buy them?

         23       A.   Either Hitachi or Nippon Sharyo.

         24       Q.   Okay.  And are those contracts in existence?

         25       A.   Discussions are in existence.
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          1       Q.   Okay.  So the answer is -- 

          2                MR. MCSHAN:  It's part of that.

          3                MR. BECKHAM:  Yeah.  Counselor, Number 9 

          4   is the basis for TCRI's claim of the $10 billion cost 

          5   estimate, so the cost of the train would clearly be 

          6   within that.  I don't know why you're trying to block so 

          7   many questions.

          8                MR. NEBLETT:  Well, I asked you, because I 

          9   was looking for it, I asked you to show me the basis for 

         10   it.

         11                MR. BECKHAM:  So I have.

         12                MR. NEBLETT:  I do see that Number 9 reads 

         13   something relating to cost, so restate your question.

         14                MR. BECKHAM:  Sure.

         15       Q.   (By Mr. Beckham) How much does one train set 

         16   cost?  

         17       A.   Approximately 40 million.

         18       Q.   Okay.  And how many train sets are going to be 

         19   in your starter kit?

         20       A.   As provided in our environmental impact 

         21   statement, we have 15 train sets as our initial 

         22   operating plan.

         23       Q.   Okay.  So -- and you said 40?

         24       A.   Correct.

         25       Q.   So 15 times 40 is 600 million?
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          1       A.   Correct.

          2       Q.   Okay.  And so TCRI does not have or all of 

          3   Texas Central doesn't have 600 million to buy the trains 

          4   now, true?

          5       A.   That's true.

          6       Q.   Okay.

          7                MR. NEBLETT:  Objection, and I'll instruct 

          8   the witness not to answer.

          9       Q.   (By Mr. Beckham) There is currently no contract 

         10   in existence between TCRI -- strike that -- any Texas 

         11   Central entity and the manufacturers for the purchase; 

         12   there are negotiations but there's no contract, true?

         13       A.   True.

         14       Q.   Okay.  And TCRI has not -- does not have -- 

         15   financing security in writing to buy the trains, true?  

         16                MR. NEBLETT:  Objection, and I'm going to 

         17   instruct the witness not to answer.  It's beyond the 

         18   scope of this deposition.  This witness has not been 

         19   designated for such testimony.

         20                MR. BECKHAM:  Well, that's part of the 

         21   cost estimate.

         22                MR. NEBLETT:  No, it's not.

         23                MR. BECKHAM:  Sure it is.

         24                MR. NEBLETT:  No, it's not.

         25       Q.   (By Mr. Beckham) Okay.  How much has Texas 
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          1   Central budgeted for land acquisition costs as part of 

          2   the $10 billion?

          3       A.   Several hundred million.

          4       Q.   How many several?

          5       A.   Approximately 300.

          6       Q.   Okay.  300 million.  And do you know roughly 

          7   how many acres are going to be taken?

          8       A.   I do.

          9       Q.   How many is that?

         10       A.   Approximately 7,000 acres.  That number is 

         11   still under revision because we're working on 

         12   engineering of elevating the train on the viaduct, which 

         13   narrows its footprint.

         14       Q.   So it may be 10 percent either way or be a 

         15   bigger variance or you don't -- or do you know?

         16       A.   I believe that to be on the upper end.  It 

         17   could come down.  We're working to elevate the train in 

         18   additional sections -- 

         19       Q.   Okay.

         20       A.   -- which results in a smaller footprint on the 

         21   ground.

         22       Q.   And with respect to -- I've looked at your 

         23   website and seen things about viaduct and seen things 

         24   about elevated tracks and berms and pass-throughs, 

         25   et cetera.  If we're talking -- are you generally 
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          1   familiar with Mr. Miles' property?

          2       A.   I am.

          3       Q.   Okay.  I'm sure you guys have had drones or 

          4   planes or helicopters fly the route?

          5       A.   We have once.

          6       Q.   Many occasions?

          7       A.   Just once.

          8       Q.   Just once?

          9       A.   Uh-huh.

         10       Q.   Whose is the helicopter that's buzzing over my 

         11   ranch all the time?

         12       A.   I don't know.

         13       Q.   It's one of you guys, I know.  You said you've 

         14   only flown the route one time?

         15       A.   Yup, we have one LIDAR.  

         16       Q.   Okay.  So LIDAR gives you topographic 

         17   information, right?

         18       A.   It does.

         19       Q.   Okay.  And so Mr. Miles' place is relatively 

         20   flat, right?

         21       A.   Relatively.

         22       Q.   Okay.  If we assume -- let's assume it's flat 

         23   rural land and there's no -- no county roads or highways 

         24   on it that we're crossing.  Is the plan to have a 

         25   earthen berm across just a -- just flat rural land?
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          1       A.   Not necessarily.

          2       Q.   What's the -- what's the initial plan, and then 

          3   we'll go to the alternatives?

          4       A.   The alignments are still under development with 

          5   regard to elevations.  And I -- let me give a little 

          6   background.  At 205 miles an hour, we have very tight 

          7   tolerances.

          8       Q.   I understand.  You don't want a roller coaster?

          9       A.   You don't want a roller coaster.

         10       Q.   I would, that would be fun, but.  

         11       A.   No seat belts.  So -- so it's not all dependent 

         12   upon Mr. Miles' land, because it could be, in part, that 

         13   -- the consequences of the land within a couple of miles 

         14   to the north or south of Mr. Miles -- 

         15       Q.   I understand.  

         16       A.   -- could have an equal or dominant 

         17   consequence on -- 

         18       Q.   I've got it.

         19       A.   -- on the design of the land across Mr. Miles.

         20       Q.   I have heard this figure thrown about, and I 

         21   want to know if it's accurate or not.  I've heard that 

         22   the tolerances, the Shinkansen 700 can't turn more than 

         23   1 degree or elevate or deelevate more than 1 degree at 

         24   the high speed.  Is that -- is that an accurate degree 

         25   percentage or is it even less than that or not that 
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          1   tight?

          2       A.   It's not quite that tight.

          3       Q.   Okay.  So it's 2 degrees or?  

          4       A.   1 1/2 percent is for -- at speed.

          5       Q.   1/2 percent or 1 1/2 degrees?

          6       A.   Well, 1 1/2 percent of elevation changes.

          7       Q.   Okay.

          8       A.   So if we're talking about radiance for 

          9   horizontal curvature as opposed to in vertical, I can 

         10   get the math out and show you how -- 

         11       Q.   You can't do that off the top of your head?

         12       A.   No.

         13       Q.   Okay.  So 1 1/2 percent on gradient?

         14       A.   Uh-huh.

         15       Q.   Okay.  And if all other factors are equal and 

         16   you have a piece of rural land, is the -- is the track 

         17   going to be at grade or is it going to being elevated?

         18       A.   That's still under development.  We are looking 

         19   to achieve around a 65 to 80 percent elevated track 

         20   route.

         21       Q.   Okay.  And if it's at grade, then a -- 

         22   Mr. Miles' property, he will not be able to cross from 

         23   one side to the other?

         24       A.   The -- provisions could be made for him to 

         25   cross from one side to the other.
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          1       Q.   Like what?

          2       A.   Pass-throughs underneath.

          3       Q.   So you'd have -- the train could be at grade 

          4   and we dig a tunnel underneath?

          5       A.   That's a possibility.

          6       Q.   Okay.  What's another possibility?

          7       A.   The train would be elevated as -- 

          8       Q.   No, no, this is if it's at grade.  

          9       A.   We have designs for the roads to go over the 

         10   train as well.

         11       Q.   I'm not talking about a road.  I'm just talking 

         12   about a landowner getting his cows from one side to the 

         13   other.  

         14       A.   Access to go over the railway.

         15       Q.   Okay.  Has Texas Central committed to allowing 

         16   every landowner access to the other side to his land?

         17       A.   We have.

         18       Q.   Okay.  What if it's a -- what if it's a 10-acre 

         19   place?

         20       A.   We'll have to discuss that with the landowner.

         21       Q.   Well, have you committed or not?  That's what 

         22   I'm trying to understand.  

         23       A.   We have --

         24                MR. NEBLETT:  Let me say this:  I'm going 

         25   to object that this is beyond the scope of the inquiry 
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          1   for this witness.

          2                MR. BECKHAM:  It's part of the cost 

          3   estimate, because those things are costly.  

          4                MR. NEBLETT:  Well, that's not -- 

          5                MR. BECKHAM:  It's costly to put an 

          6   overpass over the train, right?  

          7                MR. NEBLETT:  That's not part of the cost 

          8   estimate.

          9                MR. BECKHAM:  Well, sure it is.

         10                MR. NEBLETT:  Well, no --

         11       Q.   (By Mr. Beckham) Have you guys figured in to 

         12   your 10 billion the cost of crossing -- I mean, you have 

         13   a computer system that has every single piece of 

         14   property, right?

         15       A.   Correct.

         16       Q.   Okay.  Is that TCRI, some other Texas Central 

         17   entity or the contract land staffing that has that 

         18   mapping program?

         19       A.   Contract land staff.  However, in conjunction 

         20   with our engineering firms, we have that -- 

         21       Q.   Okay.

         22       A.   -- that data itself as well.

         23       Q.   You probably own the system, but contract land 

         24   staffing is running it; is that fair?

         25       A.   I believe that to be right.
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          1       Q.   Okay.  And so you guys know exactly how many 

          2   tracts of land must be crossed?  I know there's 

          3   different alignments, but under an Alignment A, I could, 

          4   say, push a button, and you could tell me how many 

          5   tracts of land?

          6       A.   Yes, we could.

          7       Q.   Can you tell me roughly how many tracts of land 

          8   are crossed with the primary -- 

          9                MR. NEBLETT:  I'm going to object.

         10       Q.   (By Mr. Beckham) -- utility corridor?

         11                MR. NEBLETT:  I'm going to object.

         12                MR. BECKHAM:  It's part of the cost 

         13   estimate.  

         14                MR. NEBLETT:  No, it's not part of the 

         15   cost estimate.

         16                MR. BECKHAM:  Sure it is.

         17                MR. NEBLETT:  That's not part of the cost 

         18   estimate.  You want to include everything and make it 

         19   part of the cost estimate.  It's not part of the cost 

         20   estimate.  You're trying -- you're getting into the 

         21   operations --

         22                MR. BECKHAM:  Robert, you're just arguing.  

         23                MR. NEBLETT:  No, I'm not.

         24       Q.   (By Mr. Beckham) Do you know how much it costs 

         25   to dig a tunnel under the train --
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          1       A.   I -- 

          2       Q.   -- to let the cows go underneath?

          3       A.   I don't specifically.

          4       Q.   I mean, somebody does, right?

          5       A.   Correct.

          6       Q.   Texas Central does, right?

          7       A.   Correct.

          8       Q.   Does Texas Central know how much it costs to 

          9   build an overpass over the train?

         10       A.   Yes, they do.

         11       Q.   Okay.  Overpass probably costs more than a 

         12   tunnel underneath, right?

         13       A.   It depends on the geotechnical characteristics 

         14   of the -- of the physical environment.

         15       Q.   Don't overpasses typically cost more than 

         16   tunnels?

         17       A.   Not necessarily.

         18       Q.   You got to get off -- because if the -- if 

         19   the -- the typical berm where -- I've heard from 

         20   meetings, I heard you speak, I've seen the videos of you 

         21   speaking at meetings where Texas Central intends to 

         22   allow landowners to drive a piece of agricultural 

         23   equipment underneath with 14-foot clearance; is that 

         24   right?

         25       A.   If needed, correct.
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          1       Q.   Okay.  And so then there's got to be some dirt 

          2   on top of that and then the train track.  How tall is 

          3   the train?

          4       A.   The rolling stock is 11 feet tall.

          5       Q.   Okay.  And then how far above the 11 feet is 

          6   the electrical superstructure?

          7       A.   I think it's a total height of -- from -- from 

          8   track elevation to the top of the electric 

          9   infrastructure, which would be the tallest component, 

         10   around 25 feet.

         11       Q.   Okay.  So 20-foot berm, 25-foot on top, so from 

         12   the -- from the ground level to the top, maybe 45 feet, 

         13   and then the overpass would have to be above that, 

         14   right?

         15       A.   Yeah.

         16       Q.   How much clearance between the top wire and the 

         17   bottom of the bridge?

         18       A.   Not much.

         19       Q.   2 feet or something?

         20       A.   Probably.

         21       Q.   Okay.  And then a bridge is 4 or 5 feet thick 

         22   probably?

         23       A.   Well, it depends on what you're putting on the 

         24   bridge.

         25       Q.   A car or tractor.  
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          1       A.   Okay.

          2       Q.   Could be more than 2 feet thick, right?

          3       A.   Right.

          4       Q.   Huh?

          5       A.   Yeah.

          6       Q.   Okay.  So if we're at 45 plus 2, 47, 52, 53 

          7   feet to the roadbed, minimum, if we have a 20-foot berm?

          8       A.   If you had a 20-foot berm.

          9       Q.   Okay.

         10       A.   I'm -- I'm not aware of any place that we have 

         11   a 20-foot berm.

         12       Q.   Well, if you have a 14-foot clearance, you've 

         13   got to have four or five feet of dirt in the track bed 

         14   on top of it, right?

         15       A.   Correct.

         16       Q.   Okay.  Well, what would the surface of the rail 

         17   be if you had 14-foot clearance, at least 20 feet, 

         18   right?  

         19                MR. NEBLETT:  I'm going to object to this 

         20   line of inquiry because it doesn't have anything to do 

         21   with what Mr. McCabe has been designated to testify for.

         22                MR. BECKHAM:  Okay.  It goes to cost.

         23                MR. NEBLETT:  It doesn't go to cost 

         24   estimate.  A cost estimate is a cost estimate.  You're 

         25   asking about everything to do with the train and it 
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          1   has -- it has nothing to do with cost estimates.

          2                MR. BECKHAM:  Well, I'm going to ask him 

          3   -- 

          4                MR. NEBLETT:  In some sense, everything 

          5   has to do with cost, but when you ask about cost 

          6   estimates, you can -- you can review what was plead in 

          7   the pleading and so forth, but you're not -- that 

          8   doesn't open up everything to do with the operation of 

          9   the train.

         10       Q.   (By Mr. Beckham) Why did Tim Keith swear that 

         11   it was 10 billion in the petition for exemption when it 

         12   had already been announced that it was going be to 12 

         13   billion?  

         14       A.   I'm believe that -- 

         15                MR. NEBLETT:  I'm going to object to the 

         16   question as to form.  

         17       Q.   (By Mr. Beckham) You can answer.

         18                MR. NEBLETT:  And I think that that 

         19   misrepresents the -- the representation of Mr. Keith, 

         20   but I'd have to look at it to be certain of that.

         21       Q.   (By Mr. Beckham) Go ahead.

         22       A.   The -- what's included in costs, there's a 

         23   number of factors that are included or not included when 

         24   we talk about cost.  So for instance, if one set of 

         25   costs would be inclusive of -- let's use your example 
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          1   about rolling stock, if rolling stock was to be financed 

          2   as a part of cost or not.  And so in some instances or 

          3   -- 

          4       Q.   Say that again.  If something is financed, it's 

          5   not part of the cost?

          6       A.   Well, it depends on what is a capital cost 

          7   versus an expense, but I -- 

          8       Q.   Are you kidding me?

          9       A.   I'm not the finance guy.  We've -- no, I'm not 

         10   the finance guy.

         11       Q.   So you're telling me that when Tim Keith swore 

         12   to the federal government it would cost 10 billion, he 

         13   was leaving out anything that would be financed?

         14       A.   He said -- 

         15                MR. NEBLETT:  I'm going to object to the 

         16   question as to form, primarily because I believe that 

         17   that's not what Mr. Keith said.

         18       A.   I thought it was more than 10 billion was his 

         19   statement.  

         20       Q.   (By Mr. Beckham) So --

         21       A.   At least -- or at least 10 billion.

         22       Q.   Well, but Texas Central had already released 

         23   that it was going to cost more than 12 billion at that 

         24   time, correct?

         25       A.   I don't know that.
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          1       Q.   Really?

          2       A.   Correct.

          3       Q.   How long has Texas Central known -- this is on 

          4   cost estimates -- we've got several newspaper articles 

          5   where Tim Keith was saying it's going to cost over 12 

          6   billion before the STB filing.  

          7       A.   Our costs are -- one, we don't have a final 

          8   alignment release by the FRA, so we don't have a final 

          9   cost.  Secondly is that, as I've talked about in 

         10   response to landowner concern about access, about 

         11   maximizing what we call viaduct or the elevated 

         12   sections, so that's -- there's a cost to incur to 

         13   elevate.

         14       Q.   Is viaduct more expensive than berm?

         15       A.   It can be.

         16       Q.   When is it not?  I mean, it's at the same 

         17   height.  So if you had a -- tell me again.  I'm sorry.  

         18   If the -- just so I can give you a good question.

         19                If you have a 14-foot clearance, what is a 

         20   -- what do you call a pass-through through a berm?

         21       A.   A pass-through.

         22       Q.   A pass -- we can use that term?

         23       A.   We can.

         24       Q.   Okay.  What is -- is it a giant 28-foot pipe 

         25   that's cut in half like a Quonset hut or is it -- how is 
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          1   it structurally built?

          2       A.   I think the analogy would be it would be a 

          3   rectangular box structure.  

          4       Q.   Okay.  Reinforced concrete?

          5       A.   Correct.

          6       Q.   Okay.  And so tell me again what you thought 

          7   the -- the track height would be if you had a 14-foot 

          8   pass-through, roughly.

          9       A.   Several feet on top -- above the top of the 

         10   pass-through.

         11       Q.   Five or six feet?

         12       A.   At most.

         13       Q.   Okay.

         14       A.   Something as low as probably three feet that -- 

         15   I'm not certain, but it's in that range.

         16       Q.   Okay.  And then you think 25 feet from the 

         17   track height to the top of the electric superstructure?

         18       A.   Correct.

         19       Q.   Okay.  And has Texas Central -- if we're 

         20   talking about a 14-foot pass-through and, roughly, 18 to 

         21   20-foot track height, is it more expensive or less 

         22   expensive to do the viaduct as opposed to an earthen 

         23   berm?

         24       A.   At that kind of elevation it's less expensive 

         25   to do the viaduct.
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          1       Q.   Okay.  Where is the tipping point?

          2       A.   It depends on the soils for the berm work.

          3       Q.   Just roughly?

          4       A.   So whether -- whether it's five to seven feet 

          5   in elevation or 12 feet, it's very much dependent, very, 

          6   very dependent on the soils beneath that you would 

          7   otherwise use for placement in the embankment.

          8       Q.   Okay.  Why -- why is the TxDOT estimate of 18.3 

          9   billion so much different from what Mr. Keith swore to?

         10       A.   I'm not that familiar with TxDOT's estimate.  I 

         11   don't -- don't know that.

         12       Q.   Well, you said you read the report?

         13       A.   I have at one time.  I don't -- I don't recall 

         14   exactly, and I didn't do an analysis of why it is or 

         15   isn't within the costs that we have.

         16       Q.   Who has more experience estimating 

         17   infrastructure projects, TxDOT or TCR?  

         18                MR. NEBLETT:  Objection, form.

         19       A.   I think -- I think, as defined who TCRI is, our 

         20   partners are world-class, and I think they have great 

         21   expertise at estimating these types of structures and 

         22   costs.

         23       Q.   (By Mr. Beckham) Like they did in California?

         24       A.   No.

         25       Q.   Okay.  Well, what system are they using in 
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          1   California?

          2       A.   They aren't using a system in California.  They 

          3   haven't designated a technology.

          4       Q.   But don't you think they have world-class 

          5   estimators out in California?

          6                MR. NEBLETT:  Objection, form.

          7       A.   They might.  I could speculate that it's a 

          8   different type project.

          9       Q.   (By Mr. Beckham) Are you saying you don't know 

         10   who the firms are, Texas Central doesn't know who the 

         11   firms are in California?

         12                MR. NEBLETT:  Objection, objection as to 

         13   form and it's beyond the scope of this deposition.

         14       Q.   (By Mr. Beckham) Do you have a rough or just a 

         15   general idea, just reading trade press, where their 

         16   estimate started around 30 million and they're up over 

         17   almost 80 billion by now?

         18       A.   I am aware of that.

         19       Q.   Do you have some just general awareness that, 

         20   the vast majority of time, massive infrastructure 

         21   projects are completed way above the initial estimates?  

         22                MR. NEBLETT:  I'm going to object as to 

         23   form and also is beyond the scope of inquiry.  I mean, 

         24   and what's -- the frame -- the frame of the question 

         25   suggests that you're asking him in a personal level 
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          1   instead of in a corporate level.

          2                MR. BECKHAM:  Well, he can ask answer this 

          3   one.  It won't hurt you, Robert.

          4                MR. NEBLETT:  If you're asking -- 

          5                MR. BECKHAM:  It won't hurt you to let him 

          6   answer this one.

          7                MR. NEBLETT:  Well, you know, you're 

          8   asking questions that are beyond the scope of this 

          9   deposition, so I don't see any reason why we ought to go 

         10   into that.

         11                MR. BECKHAM:  If you're making me write 

         12   every question down, that's a different set of rules.

         13                MR. NEBLETT:  I'm not, but obviously -- 

         14                MR. BECKHAM:  With respect to the cost 

         15   estimates -- 

         16                MR. NEBLETT:  -- what happens in 

         17   California has nothing to do with what happens in Texas.

         18                MR. BECKHAM:  Oh, but it does.  

         19                MR. NEBLETT:  It's not part of the scope 

         20   of the deposition. 

         21                MR. BECKHAM:  I know you guys hope it 

         22   doesn't.  

         23                MR. NEBLETT:  Well, it's not part of the 

         24   scope of the deposition in any event.

         25                MR. BECKHAM:  It is.
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          1       Q.   (By Mr. Beckham) Have the costs estimates been 

          2   adjusted for the fact that infrastructure projects 

          3   usually go up?

          4       A.   No.  

          5                MR. NEBLETT:  Objection, form.

          6       A.   No, they're not.

          7       Q.   (By Mr. Beckham) Okay.  These are the initial 

          8   cost estimates, right?

          9       A.   These are the initial cost estimates, what?

         10       Q.   Well, they are, they're initial cost estimates.

         11       A.   That's correct.

         12       Q.   Okay.  And does -- is there a cost estimate for 

         13   running along the I-45 corridor?

         14       A.   There was.

         15       Q.   And what was that?

         16       A.   I don't specifically recall the numbers.

         17       Q.   Just round numbers.

         18       A.   I don't recall.

         19       Q.   Well, was it twice as much?

         20       A.   No, it wasn't.  The challenge with the I-45 

         21   corridor is -- and why it ranked so poorly of the four 

         22   corridors is outlined in the step 1 or step 1 report 

         23   that's published, has to do with the curvature of I-45 

         24   and the challenges of getting into the city of Houston.

         25       Q.   And -- well, if you have -- were there also 
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          1   cost estimates for going further into downtown Houston 

          2   and -- and getting the station in an area that would 

          3   better serve Houston citizens?

          4       A.   There were cost estimates for different 

          5   approaches into different locations within Houston, yes.

          6       Q.   Okay.  And you know there's -- there's 

          7   criticism of the current location because it's going to 

          8   -- it's an area with heavy traffic, it's going to be 

          9   hard to get to from different parts of Houston; you're 

         10   certainly aware of that, aren't you?

         11       A.   I'm aware of it.

         12       Q.   Yeah.  And have you ever tried to drive from 

         13   that part of Houston to downtown at 8 o'clock in the 

         14   morning?

         15       A.   I have.  Our ridership reflects a desire of the 

         16   riders both originating from Houston as well as the 

         17   ridership of the folks that are in the Dallas area that 

         18   there is a preference for that location over a downtown 

         19   location.  

         20       Q.   And who -- which study is that in?

         21       A.   The Louis Berger Group.

         22       Q.   Which one?  

         23                MR. BECKHAM:  On exhibit -- let's see, 

         24   which report is that answered from on Exhibit 2?  Will 

         25   you just take a pen and just number those reports so -- 
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          1   we should have numbered them in the beginning.  Thank 

          2   you, Robert.

          3       A.   I don't believe it's on here.

          4       Q.   (By Mr. Beckham) Okay.  What was the name of 

          5   the report that -- that you're talking about that showed 

          6   preferences of ridership?

          7       A.   I don't specifically recall the name of the 

          8   report, but the consultant that did the work was the 

          9   Louis Berger Group.

         10                MR. BECKHAM:  Okay.  So there's an 

         11   additional -- let's just write on there Number 10 and 

         12   just say additional Louis Berger report on ridership 

         13   preferences.

         14                MR. NEBLETT:  Blake, it's noon, so when 

         15   you get to a convenient stopping point, let's break for 

         16   lunch.

         17                MR. BECKHAM:  All right.  How about a 

         18   couple more minutes?  

         19                MR. NEBLETT:  Okay.

         20       Q.   (By Mr. Beckham) Are you aware of any companies 

         21   that are trying to run high-speed rail from Dallas to 

         22   Houston other than Texas Central?

         23       A.   I'm not aware of any other.

         24       Q.   All right.  So there is no competition for 

         25   high-speed rail from Dallas to Houston that you're aware 
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          1   of?

          2       A.   That's correct.

          3       Q.   Okay.  On the ridership report that that -- 

          4   where did exhibit -- Number 10 on Exhibit 2, on that 

          5   report, from your memory of reading it, did Louis 

          6   Berger, did he do some like in-person surveys, talk to 

          7   people in Houston?

          8       A.   He did.

          9       Q.   Or was it based on numbers and patterns?

         10       A.   It's a combination of both.

         11       Q.   Okay.

         12       A.   The LBG's survey, if I recall correctly, 

         13   include both surveys, interviews, as well as modeling.

         14       Q.   Okay.  And did -- did they also do surveys and 

         15   interviews in Dallas and they determined that a location 

         16   south of I-30 was what people wanted?

         17       A.   They did.

         18       Q.   Okay.  Are some of the investors in TCP 

         19   significant landowners where the Dallas station is 

         20   planned?

         21       A.   There is.

         22       Q.   Okay.  Jack Matthews? 

         23       A.   Correct.

         24       Q.   Okay.  Any others?

         25       A.   No.
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          1       Q.   Okay.  And are some of the investors in TCP 

          2   significant landowners near where the Houston location 

          3   is going to be?

          4       A.   No.

          5       Q.   Okay.  Who owns the land in Houston?

          6       A.   We don't own the land, so -- 

          7       Q.   Who does was the question.  

          8       A.   Depending on the station location, because 

          9   we're evaluating three different areas for those 

         10   locations, I'd have to look at a document and see who 

         11   those landowners are.  I don't know that.

         12       Q.   Do you know any of them off the top of your 

         13   head?  

         14                MR. NEBLETT:  I'm going to object to the 

         15   question as asking for testimony beyond the scope of 

         16   this deposition.

         17       Q.   (By Mr. Beckham) Well, have you gotten the cost 

         18   for the land in Houston?  

         19       A.   We have.

         20       Q.   Okay.  How much is it?

         21       A.   Well, it depends on the site.

         22       Q.   Okay.  Well, tell me the three different sites.

         23       A.   If you're familiar with the area, there's a 

         24   site, the southern-most site which would be in proximity 

         25   to the Northwest Transit Center.  Then, approximately -- 
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          1   I'll get back to ownership and cost -- 4,000 feet to the 

          2   north along Hempstead Road is an industrial site there.

          3       Q.   And what's the cost of that site?  

          4                MR. NEBLETT:  I'm going to object to 

          5   the -- I'm going to object to the question as being 

          6   beyond the scope of this deposition.  

          7                MR. BECKHAM:  Cost estimates?  

          8                MR. NEBLETT:  Individual cost estimates 

          9   for individual properties is not part of the scope of 

         10   this deposition.  

         11       A.   It depends on how much of the property that 

         12   we're talking to a landowner and negotiating with the 

         13   landowner on, and I believe -- I don't know that number 

         14   specifically.

         15       Q.   (By Mr. Beckham) Do you know how many acres 

         16   you're trying to get?

         17       A.   Each site is a different amount of acreage.

         18       Q.   Roughly, minimum?

         19       A.   A minimum for a station site is 25, 30 acres.  

         20   It's, in part, is dependent on whether or not we have 

         21   additional services at that site for the train sets.

         22                And then the third site is in -- is the 

         23   Northwest Mall, in that location.  I'm not sure I can 

         24   provide a price estimate for acreage due to the 

         25   confidentiality on the -- the land site.  I don't have 
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          1   those numbers.  

          2                MR. NEBLETT:  You know, Mr. McCabe, it's 

          3   beyond the scope of this deposition, in any event, so 

          4   I'm going to instruct you not to do so.

          5       Q.   (By Mr. Beckham) Are there any signed contracts 

          6   for any of those Houston locations or are they still in 

          7   negotiation phase?  

          8                MR. NEBLETT:  I'm going to object as 

          9   beyond the scope of this deposition, and I'm going to 

         10   instruct the witness not to answer that question.

         11       Q.   (By Mr. Beckham) On the -- if you were saying 

         12   earlier if you -- in areas where the -- did you say 

         13   aqueduct?

         14       A.   Viaduct.

         15       Q.   Viaduct, okay.  If the -- if the viaduct 

         16   approach is taken, it narrows the -- the corridor 

         17   needed?  

         18       A.   It can.

         19       Q.   Okay.

         20       A.   Correct.

         21       Q.   Do you understand the difference between a 

         22   condemnation in fee and a condemnation of an easement?

         23       A.   I'm not sure.

         24       Q.   Do you understand the difference in fee simple 

         25   title and an easement?
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          1       A.   Yes.

          2       Q.   Okay.  When Texas Central condemns on a place 

          3   where there's going to be an earthen berm, are there 

          4   going to be fences on both sides?

          5       A.   There will.

          6       Q.   Okay.  And is it Texas Central's plan to 

          7   condemn in fee there with an earthen berm and the 

          8   fences?  

          9                MR. NEBLETT:  I'm going to object to the 

         10   question as being beyond the scope of this deposition.

         11       A.   It's my general understanding that the 

         12   condemnation would be as an easement.

         13       Q.   (By Mr. Beckham) In either case?

         14       A.   Yes.

         15       Q.   Okay.  And how wide or narrow would the -- 

         16   would the right-of-way be if -- well, I'll say it 

         17   another way.  If it's the berm, it's a hundred feet; is 

         18   that accurate, generally?

         19       A.   No, that's not accurate.

         20       Q.   Okay.  What is -- how wide will it be?  

         21                MR. NEBLETT:  Objection to the form and 

         22   because it's beyond the scope of this deposition.

         23                MR. BECKHAM:  He swore to it in the 

         24   pleading.  

         25                MR. NEBLETT:  He swore to what in the 
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          1   pleading?  

          2                MR. BECKHAM:  That it's a hundred feet, 

          3   the same as a county road.  

          4                MR. NEBLETT:  Yeah, but you're asking for 

          5   distinctions between where there's a viaduct -- 

          6                MR. BECKHAM:  Well, I know, I'm asking him 

          7   --

          8                MR. NEBLETT:  Those have nothing to do --

          9                MR. BECKHAM:  Okay.  I'm asking about what 

         10   he swore to in the pleading.

         11                MR. NEBLETT:  This is a case about the 

         12   right to survey.  You're wanting to get into design and 

         13   the entire process of the entire project, and it has 

         14   nothing to do with the right to survey.

         15                MR. BECKHAM:  Well, we don't believe that 

         16   you have eminent domain, so all these things have to do 

         17   with that.  And remember, that's your burden of proof.  

         18                MR. NEBLETT:  That's --

         19                MR. BECKHAM:  It's really not ours.

         20                MR. NEBLETT:  It has nothing do with the 

         21   question that's on the table.

         22                MR. BECKHAM:  Well, I don't think you get 

         23   to tell me how to argue my case, pretty sure about that.

         24                MR. NEBLETT:  Well, I'm pretty sure I get 

         25   to object when you've gone beyond the scope of the 
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          1   deposition.

          2                MR. BECKHAM:  Okay.

          3       Q.   (By Mr. Beckham) So how -- and I know you can't 

          4   say for all circumstances but just for general 

          5   information, if there's a berm, are you looking at a 

          6   hundred foot right-of-way like you said in the petition?

          7       A.   Correct.

          8       Q.   Under oath?  Okay.  And when it's a viaduct, 

          9   typically, how wide is it going to be?

         10       A.   It could be less than that.

         11       Q.   Okay.

         12       A.   A viaduct deck is about 50 feet wide, slightly 

         13   smaller.

         14       Q.   Okay.

         15       A.   So it depends on the access to the viaduct, so 

         16   there may be some additional right-of-way adjacent to 

         17   the viaduct.  So if you look at 50 feet for the viaduct, 

         18   it could be as little as 75 feet.

         19       Q.   So you could have a truck drive up and down or 

         20   something like that?

         21       A.   Correct.

         22       Q.   Okay.  And if it's a viaduct, is there any need 

         23   for fencing?

         24       A.   No, there is not.

         25                MR. BECKHAM:  Okay.  You want to take a 



�
                                                                       98



          1   lunch break now?

          2                MR. NEBLETT:  Yes.

          3                MR. BECKHAM:  Okay.

          4                THE VIDEOGRAPHER:  It's 12:07.  We're 

          5   going off the record.

          6                (Lunch recess.)  

          7                THE VIDEOGRAPHER:  It's 1:28.  Beginning 

          8   tape Number 3.  We're on the record.

          9       Q.   (By Mr. Beckham) Did you look at any documents 

         10   during lunch?

         11       A.   I did not.

         12       Q.   Okay.  Did you talk to anybody other than your 

         13   lawyers about the deposition?

         14       A.   No, I did not.

         15       Q.   All right.  Looking at the Surface 

         16   Transportation Board response, it says that TCRI is 

         17   going to be responsible for construction and 

         18   infrastructure and then, once it's completed, the line 

         19   is going to be operated by TCRR.  Is that -- is that how 

         20   you understand it?

         21       A.   Possibly.

         22       Q.   Okay.  And so Texas Central Railroad & 

         23   Infrastructure, does it have the personnel and the 

         24   expertise to oversee the construction?

         25       A.   Yes, it does.  
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          1                MR. NEBLETT:  Objection, form.

          2       Q.   (By Mr. Beckham) And does -- does Texas -- tell 

          3   me again when TCRR is.  

          4       A.   Texas Central Railroad --

          5       Q.   Railroad?  

          6       A.   Railroad.

          7       Q.   Is that an LLC?

          8       A.   I believe so.

          9       Q.   Okay.  Do you know if that's formed in Delaware 

         10   or in Texas?

         11       A.   I don't recall.

         12       Q.   Okay.  So are you -- if you were around the 

         13   office talking about Texas Central -- Central Railroad, 

         14   do you call that TCRR or what would you call that 

         15   entity?

         16       A.   We would call it TCRR.

         17       Q.   Okay.  Is TCRR a wholly owned subsidiary of 

         18   Texas Central Partners?

         19       A.   It is.

         20       Q.   And TCRI is also a wholly owned subsidiary?

         21       A.   It is.

         22       Q.   Okay.  How many shareholders are there in TCP?

         23       A.   I don't know.

         24                MR. NEBLETT:  I'm sorry?

         25                MR. DOW:  How many shareholders.  
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          1                MR. NEBLETT:  In TCP, you said?

          2                MR. BECKHAM:  Yeah.  

          3       A.   I don't know.

          4       Q.   (By Mr. Beckham) Roughly.  

          5       A.   A couple of dozen.

          6       Q.   And the -- is there an organizational chart 

          7   that shows somewhere that TCRI is responsible for the 

          8   acquisition, construction of the tracks and stations and 

          9   other infrastructure?

         10       A.   There is.

         11       Q.   Okay.  And is there a -- is there a 

         12   organizational chart that shows that TCRR will operate 

         13   and maintain the Texas Central line after the 

         14   construction?

         15       A.   It's our intention, correct.

         16       Q.   Okay.  And when you say it's your intention, 

         17   it's the intention of Texas Central Partners that TCRR 

         18   will operate and maintain the Texas Central line; is 

         19   that right?

         20       A.   I think there's a bit -- yes, with the 

         21   distinction between the two companies.  TCRR is focused 

         22   on the operations from a customer service standpoint, 

         23   from the revenue and fare, et cetera, and TCRI is the 

         24   infrastructure and track, civil works, core system, 

         25   et cetera.



�
                                                                      101



          1       Q.   Okay.  And the -- now, is there any government 

          2   entity that has recognized -- let me back up.  

          3                Earlier you said under oath, you don't get 

          4   a piece of paper or certificate that says a company has 

          5   eminent domain.  Do you remember that answer?

          6       A.   I do.

          7       Q.   And that's a true answer, right?

          8       A.   The best of my knowledge.

          9       Q.   Okay.  So Texas Central does not have from any 

         10   state agency an acknowledgment or an adjudication that 

         11   it has eminent domain authority, true?

         12       A.   That's not -- I'm not aware of any, correct.

         13       Q.   Okay.  And Texas Central does not contend that 

         14   the Surface Transportation Board can confer state law 

         15   eminent domain powers on Texas Central or its 

         16   affiliates, true?

         17       A.   True.

         18                MR. NEBLETT:  To the extent that that 

         19   seeks a legal answer, I'm going to object.

         20       A.   So that's our understanding.

         21       Q.   (By Mr. Beckham) Okay.  And same thing, Texas 

         22   Central does not contend that the Federal Railway 

         23   Administration can confer state law eminent domain 

         24   powers on any of Texas Central's affiliates, true?  

         25                MR. NEBLETT:  I'm going to object that 
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          1   that question seeks legal opinion, and I'm going to 

          2   instruct the witness not to give legal opinions.

          3       Q.   (By Mr. Beckham) You can answer.  

          4       A.   It's our understanding.

          5       Q.   Okay.  And -- well, you've never heard anyone 

          6   within Texas Central say, "We have eminent domain 

          7   because the Surface Transportation Board says we do," 

          8   right?  

          9                MR. NEBLETT:  Same objection.  I have a 

         10   further objection that that also seeks privileged 

         11   communications.

         12                MR. BECKHAM:  And I'll exclude 

         13   communications from attorneys.

         14       Q.   (By Mr. Beckham) I'm just talking about 

         15   management board meetings, whatever, no one said, well, 

         16   the Surface Transportation Board has approved us as 

         17   eminent domain, so can infer we have it, that never 

         18   happened, right?  

         19                MR. NEBLETT:  Same objection, that's 

         20   privileged communication, and so I'm going to instruct 

         21   the witness not to answer as to that question.

         22                MR. BECKHAM:  The entire question?  

         23                MR. NEBLETT:  Yes.

         24                MR. BECKHAM:  Okay.  Well, I was asking in 

         25   nonprivileged context.
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          1                MR. NEBLETT:  You're asking whether there 

          2   have been communications among management about whether 

          3   there was eminent domain authority had been granted by 

          4   FRA, I think.

          5                MR. BECKHAM:  Okay.  So you give us a 

          6   lawyer for the corporate rep and you say he can't answer 

          7   legal questions; is that right?

          8                MR. NEBLETT:  I'm not giving you a lawyer 

          9   for a corporate rep. 

         10       Q.   (By Mr. Beckham) Aren't you a lawyer, sir?

         11                MR. NEBLETT:  He is a -- 

         12       A.   I'm not a -- I'm not a lawyer for our company.

         13       Q.   (By Mr. Beckham) Are you a lawyer?

         14       A.   I am.

         15       Q.   Okay.  

         16                MR. NEBLETT:  We're not offering legal 

         17   testimony in this deposition, as you know.

         18                MR. BECKHAM:  Well, there are certainly 

         19   mixed questions of law and fact that you have to answer, 

         20   Robert, and I know you know that.

         21       Q.   (By Mr. Beckham) Now, regardless of what Texas 

         22   Central believes or doesn't believe, the Surface 

         23   Transportation Board has never granted eminent domain 

         24   authority to Texas Central or its affiliates, right?

         25                MR. NEBLETT:  Objection, it seeks -- 
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          1                MR. BECKHAM:  That's fact, has it 

          2   happened.  

          3                MR. NEBLETT:  Objection as to form.

          4       Q.   (By Mr. Beckham) Okay.  Go ahead?

          5       A.   No, it has not.

          6       Q.   Okay.  Same question:  Federal Railway 

          7   Administration has never granted eminent domain 

          8   authority to Texas Central or any of its affiliates, 

          9   true?  

         10                MR. NEBLETT:  Objection as to form.

         11       A.   That's correct.

         12       Q.   (By Mr. Beckham) No federal agency has granted 

         13   eminent domain authority to Texas Central or its 

         14   affiliates, correct?  

         15                MR. NEBLETT:  Objection as to form.

         16       A.   That's correct.

         17       Q.   (By Mr. Beckham) TxDOT has not granted eminent 

         18   domain powers to Texas Central or its affiliates, 

         19   correct?

         20       A.   That's correct.  

         21       Q.   No Texas regulatory agency has granted eminent 

         22   domain to Texas Central or its affiliates, correct?

         23       A.   Correct.

         24                MR. NEBLETT:  Objection, form.

         25                MR. BECKHAM:  Okay.  What's the objection?
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          1                MR. NEBLETT:  Please state your question 

          2   again.

          3                MR. BECKHAM:  No.  You have to know what 

          4   it is when I say it.  You don't get a second chance.

          5                MR. NEBLETT:  Well, because you had a 

          6   series --

          7                MR. BECKHAM:  The second chance:  There's 

          8   no Texas regulatory has granted eminent domain to Texas 

          9   Central or its affiliates.

         10                MR. NEBLETT:  Yeah, it's asking the 

         11   witness for speculation.  He's not here to testify as to 

         12   those issues, and so testimony about that would be 

         13   speculative.

         14                MR. BECKHAM:  We're at -- he's here to 

         15   testify how he got eminent domain, and I'm just closing 

         16   off any other avenues.

         17                MR. NEBLETT:  But we're not going to put 

         18   on any testimony and we're not putting on any as to any 

         19   legal aspects of that.  

         20                MR. BECKHAM:  Well --

         21                MR. NEBLETT:  If you want to ask him about 

         22   -- 

         23                MR. BECKHAM:  That's a real dangerous 

         24   position for you to take when we get to trial, but -- 

         25                MR. NEBLETT:  Well, no.  



�
                                                                      106



          1                MR. BECKHAM:  Okay, I'm fine I'll move on.

          2                MR. NEBLETT:  But if you want to ask 

          3   him -- I'm the lawyer, I'll be arguing the law, but if 

          4   you want to ask him about factual aspects of it, that's 

          5   certainly fair game.

          6                MR. BECKHAM:  Okay.  That is the factual 

          7   aspect:  Has a regulatory agency granted you something.  

          8       Q.   (By Mr. Beckham) Has any court, any Texas court 

          9   granted or affirmed eminent domain power in Texas 

         10   Central or any of its affiliates?

         11       A.   Can you restate that question?  

         12       Q.   Yes.  Has any Texas court issued a ruling or a 

         13   judgment that Texas Central or any of its affiliates has 

         14   eminent domain authority?

         15       A.   Not that I'm aware of.

         16       Q.   Okay.  Has Texas Central obtained -- and let me 

         17   go now to TCRI, I've been asking Texas Central and 

         18   affiliates.  Has TCRI obtained any injunction to conduct 

         19   surveys?

         20       A.   I believe this is the first attempt.

         21       Q.   So the answer is "no"?

         22       A.   No.

         23       Q.   Okay.  And what percentage -- I was talking to 

         24   you earlier, what do you call the utility corridor 

         25   route?  Is that the primary route or what -- is the one 
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          1   that's most likely to be built, what would you call 

          2   that?

          3       A.   It's -- 

          4                MR. NEBLETT:  Well, objection, form.

          5                MR. BECKHAM:  What?  

          6                MR. NEBLETT:  That assumes facts not in 

          7   evidence that there is.

          8                MR. BECKHAM:  Yes, I agree, it assumes the 

          9   fact that it's not going to be built.  I'll sustain that 

         10   objection.

         11                MR. NEBLETT:  No, it assumes that there is 

         12   a preferred route.

         13       Q.   (By Mr. Beckham) There's not a preferred route?  

         14   Your attorney says there's not a preferred route.  

         15                MR. NEBLETT:  No, I didn't say that.  You 

         16   misquoted me.  I said your question assumes that, and 

         17   that you haven't asked that.

         18       A.   The FRA published six -- six alignments within 

         19   the -- within the utility corridor.

         20       Q.   (By Mr. Beckham) I'm familiar with that.

         21       A.   Evaluation is ongoing within those six 

         22   alignments.

         23       Q.   Okay.  Can you tell me how many, roughly, 

         24   within the utility corridor, how many affected 

         25   landowners are there?
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          1                MR. NEBLETT:  Objection.  The question is 

          2   beyond the scope of the testimony.

          3       Q.   (By Mr. Beckham) You can answer.

          4                MR. NEBLETT:  If you know the answer to 

          5   that, I'm going to let you answer that, Mr. McCabe.

          6       Q.   (By Mr. Beckham) You can give me --

          7       A.   I don't understand your question.  Is it for 

          8   all six alignments?  Because I don't know that.  

          9       Q.   Well, I understand, okay, if there's six 

         10   possible alignments in the utility corridor, most of the 

         11   utility corridor is -- is set.  There's -- I know 

         12   there's some variance, you know, Ellis County, there's a 

         13   couple of places.

         14       A.   Uh-huh.

         15       Q.   And whether -- I guess down around -- is it 

         16   around Jewett that you might go to 45 but you might 

         17   stay.  So I understand there's -- there's a flex, but I 

         18   think you should be able to tell me, hey, on the -- on 

         19   the route that affects the least landowners, there's 

         20   10,000 landowners; if we take option B and option C, 

         21   there's 12,000 landowners, or just a range.  

         22       A.   I don't -- 

         23                MR. NEBLETT:  Same objection.

         24       A.   I don't recall, partly because I look at a lot 

         25   of -- a lot of numbers and the mix on the landowners -- 
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          1       Q.   (By Mr. Beckham) Is more than -- is it more 

          2   than 10,000 landowners?  

          3                MR. NEBLETT:  Same objection.

          4       A.   No, I don't believe so.

          5       Q.   (By Mr. Beckham) Is it more than 5,000? 

          6                MR. NEBLETT:  Same objection.  

          7       A.   No, I don't believe so.

          8       Q.   (By Mr. Beckham) Okay.

          9       A.   I think it's less than that.

         10       Q.   Can you give me an estimate of how many 

         11   landowners are affected?

         12       A.   I just did.

         13                MR. NEBLETT:  Objection -- objection, 

         14   form.

         15       Q.   (By Mr. Beckham) Huh?

         16       A.   I thought I just did.  Less than 5,000.

         17       Q.   Less than five?  That's as close as you can 

         18   get?  

         19                MR. NEBLETT:  Objection, form.

         20       A.   I -- I don't have a -- a good number for that.

         21       Q.   (By Mr. Beckham) How many parcels of land has 

         22   Texas Central or its affiliates purchased in the -- in 

         23   any of the routes?  

         24                MR. NEBLETT:  I'm going to object to the 

         25   question as beyond the scope of the deposition notice.
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          1       Q.   (By Mr. Beckham) You can answer.

          2                MR. NEBLETT:  And I'm going to instruct 

          3   the witness not answer.

          4                MR. BECKHAM:  On what basis?  

          5                MR. NEBLETT:  It's beyond the scope of 

          6   this deposition notice.  Tell me where -- show me 

          7   where it's in there.

          8       Q.   (By Mr. Beckham) Has Texas Central purchased 

          9   any land?

         10       A.   Yes, we have.

         11       Q.   Okay.  Have you purchased it or executed option 

         12   contracts?

         13       A.   Executed option contracts.

         14       Q.   Okay.  So you haven't purchased any?

         15       A.   Let me clarify.  I believe we've purchased, to 

         16   the best of my knowledge, we purchased land and we've 

         17   also executed option contracts.

         18       Q.   How many different parcels have you purchased?  

         19                MR. NEBLETT:  Again, I'm going to object 

         20   to this line of inquiry as being beyond the scope of the 

         21   deposition notice.  I'm instructing the witness not to 

         22   answer.

         23       Q.   (By Mr. Beckham) I want to go back to the topic 

         24   that we were working on earlier this morning on the -- 

         25   the factual items that Texas Central or its affiliates 
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          1   have performed in order to endow TCRI with eminent 

          2   domain authority, all right?  You remember the question?

          3       A.   I do.

          4       Q.   Okay.  I believe you pointed me to two things 

          5   so far.  One is the incorporation and the second is the 

          6   feasibility study.  Do you remember any others you 

          7   listed for me?

          8                MR. MCSHAN:  I think --

          9                MR. BECKHAM:  Huh?

         10                MR. MCSHAN:  I think you wrote them down.

         11                MR. BECKHAM:  Did I start that?  

         12                MR. NEBLETT:  Well, that's a little 

         13   different question.  

         14                MR. BECKHAM:  Hey, Counsel, I've -- I've 

         15   apparently mismarked exhibits, first time ever.  The 

         16   Certificate of Amendment is 5 and this piece of paper is 

         17   5, so I'm going to change this to 6 with your 

         18   permission?  

         19                MR. NEBLETT:  Okay.

         20                MR. BECKHAM:  And is it all right if the 

         21   court reporter go back and change that in the record.

         22                MR. NEBLETT:  Sure.

         23                Do we need to make a copy of that?  

         24                MR. BECKHAM:  Well, we're going to write 

         25   on it and I'll -- you can take -- shoot a picture with 
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          1   your iPhone.  

          2                MR. NEBLETT:  Is that the one that's 

          3   Number 5?  All right.  Got it.  All right.  Thank you.  

          4                MR. BECKHAM:  Do I have a 7 yet?

          5                MR. MCSHAN:  It's the Surface 

          6   Transportation order.  

          7       Q.   (By Mr. Beckham) So I'm going to work with 

          8   Exhibit 6.  Exhibit 6 says, "What facts must TCRI 

          9   perform to acquire eminent domain?"  Maybe you know the 

         10   answers to that question and maybe you don't.  And then 

         11   I want to come back and say:  Of the ones that you'll 

         12   list for me, which ones has TCRI completed?  Do you 

         13   understand -- do you understand the exercise I'd like to 

         14   go through?

         15       A.   Yes.

         16                MR. DOW:  You're talking about your 

         17   handwritten -- 

         18                MR. BECKHAM:  Yeah, right now it's just 

         19   this piece of paper.

         20       Q.   (By Mr. Beckham) Okay.  So I'm going to write 

         21   on Exhibit 6, I'd like you to list for me, as best you 

         22   can -- again, while you're not an attorney practicing 

         23   for TCRI, you have a law degree and you understand legal 

         24   issues, right?

         25                MR. NEBLETT:  Objection.  He's not here to 
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          1   testify to legal issues.

          2                MR. BECKHAM:  I didn't ask him that.  

          3       A.   Sometimes.

          4       Q.   (By Mr. Beckham) Okay.  And do you have some 

          5   understanding of eminent domain issues?

          6       A.   I leave that to lawyers to provide my -- the 

          7   advice to the company with regard to that.  It's not --

          8       Q.   Well, you -- you --

          9       A.   -- my responsibility to know the particular 

         10   law --

         11       Q.   Well, you told me --

         12       A.   -- with regard to eminent domain.

         13       Q.   -- you were the best person in the company, in 

         14   all of the TCRI companies, to talk to us about the 

         15   eminent domain issues in the deposition notice.  Is that 

         16   still true?  

         17                MR. NEBLETT:  I'm going to object to the 

         18   form of the question and also object to the fact that 

         19   it's beyond the scope of this deposition notice for this 

         20   witness to be testifying on legal issues.

         21                MR. BECKHAM:  I'm -- I didn't ask a 

         22   question yet.

         23                MR. NEBLETT:  Yeah, you did.  And you --

         24                MR. BECKHAM:  No, the question pending is:  

         25   Didn't you tell me you were the best person in the 



�
                                                                      114



          1   company to talk about eminent domain.

          2                MR. NEBLETT:  Talk about factual eminent 

          3   domain issues, and so -- 

          4                MR. BECKHAM:  Fine.

          5       Q.   (By Mr. Beckham) The facts of eminent domain, 

          6   are you the best person?

          7       A.   Yes, relative to the facts.

          8       Q.   Okay.  What factual -- what factual things need 

          9   to be performed in order for TCRI to have eminent 

         10   domain?

         11       A.   We incorporated.

         12       Q.   Okay.  So Number 1 is incorporated.

         13       A.   And the purpose of the incorporation --

         14       Q.   Hold on.  Just a second.  Incorporated.  

         15       A.   May you -- could you pass me the amended -- the 

         16   exhibit with the amended corporate -- 

         17       Q.   Yeah, it's -- the thing that you did in 2015?

         18       A.   Uh-huh.

         19       Q.   Now this is the amendment, Number 5.  Okay.  

         20   Incorporated.  Number 2 is amend the purpose.  

         21       A.   And the purpose set forth that our corporation 

         22   is organized to plan, build, maintain and operate an 

         23   interurban electric railroad.

         24       Q.   And the date of that document is?

         25       A.   Filed January 21st, 2015.
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          1       Q.   And the incorporation was December 20th of 

          2   2012?  

          3       A.   Correct.

          4       Q.   Okay.  So Exhibit 6 right now, "What facts must 

          5   TCRI perform to acquire eminent domain?"  Number 1 is 

          6   incorporated.  We've got that date.  Number 2 is amend 

          7   the corporate purpose, January 21st, 2015.

          8       A.   Correct.

          9       Q.   Okay.  So before January 21st, 2015, you hadn't 

         10   yet done the amendment, so TCRI did not yet have eminent 

         11   domain, accurate?  

         12                MR. NEBLETT:  I'm going to object to the 

         13   question in that it asks a legal question, and this 

         14   witness is not here to answer legal questions.

         15       Q.   (By Mr. Beckham) You can answer.

         16                MR. NEBLETT:  And I'm going to instruct 

         17   you not to answer anything relating to the law or legal 

         18   issues with regard to right to eminent domain, 

         19   Mr. McCabe.

         20                THE WITNESS:  Good.  I agree, I'm not here 

         21   in that capacity.

         22       Q.   (By Mr. Beckham) What other factual things must 

         23   TCRI do to acquire eminent domain?  

         24                MR. NEBLETT:  Again, to the extent that 

         25   that seeks a legal opinion, I'm going to instruct 
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          1   Mr. McCabe not to answer the question.  If you want to 

          2   ask Mr. McCabe if there are certain things that are in 

          3   the statute that you think we have to do factually and 

          4   whether they have been done or not, that is a fair 

          5   question.  Whether or not all the requirements and 

          6   requisite elements of eminent domain authority have been 

          7   met is a legal question.  

          8                MR. BECKHAM:  Robert, if you really want 

          9   to go to hearing not letting him answer the factual 

         10   things that TCRI done -- has done to -- to get eminent 

         11   domain, I think you'll go down in flames.

         12                MR. NEBLETT:  Blake, I'm going to let him 

         13   answer the factual things, but the way -- 

         14                MR. BECKHAM:  That's what I'm asking.  

         15                MR. NEBLETT:  The way --

         16       Q.   (By Mr. Beckham) What other factual things can 

         17   I write on Exhibit 6 that TCRI has done?  We've got this 

         18   obstructionism where we can't get these questions 

         19   answered.  Let me just ask you this, sir -- 

         20                MR. NEBLETT:  Object to the comments.

         21       Q.   (By Mr. Beckham) Does Mr. Miles, as a 

         22   landowner, have a right to know what facts TCRI has done 

         23   before they come take his land?

         24                MR. NEBLETT:  Object to that.

         25       Q.   (By Mr. Beckham) Does he, in the United States 
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          1   of America?  

          2                MR. NEBLETT:  Object to your --

          3       Q.   (By Mr. Beckham) Can you answer that?

          4                MR. NEBLETT:  Object to your question.

          5       Q.   (By Mr. Beckham) Okay.  Let me ask another 

          6   question.  Is one of the -- the preeminent aspects of 

          7   government to protect the private property rights of 

          8   citizens?

          9                MR. NEBLETT:  Object to your question.  

         10       A.   Yes.

         11       Q.   (By Mr. Beckham) Okay.  And this court fight 

         12   we're in is to see whether the government needs to 

         13   protect Mr. Miles from an entity that doesn't yet have 

         14   the money to construct this railroad.  Do you understand 

         15   that?

         16                MR. NEBLETT:  Object to the form of your 

         17   question.

         18       A.   I understand that.

         19       Q.   (By Mr. Beckham) Okay.  Do you think it's fair 

         20   for Mr. Miles' representatives to ask you as a corporate 

         21   rep what you have done to gain this tremendous power of 

         22   eminent domain?  Is it fair for us to ask what you've 

         23   done?  

         24                MR. NEBLETT:  I'm going to object to that 

         25   question as being argumentative, and I'm going to object 
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          1   to the form of it as well.

          2       Q.   (By Mr. Beckham) You can answer.

          3       A.   Are you asking me to speculate on whether -- 

          4       Q.   No.

          5       A.   -- it's fair?  

          6       Q.   I'm asking -- no, to tell me if it's fair.

          7       A.   Fair?  

          8       Q.   If you need to tell the people of the state of 

          9   Texas that you don't know if that's fair or not, great, 

         10   I'll love that answer, we'll put it on a billboard.  

         11       A.   Can you repeat the question?

         12       Q.   Yes.  Does Texas Central tell everybody on its 

         13   website that we're fair and we want to work with 

         14   landowners and we're transparent, meaning, we don't hide 

         15   anything?  Isn't that what they say?

         16       A.   Is -- you're putting multiple questions to me, 

         17   so I'm getting -- 

         18       Q.   Well, you can answer "yes" to all of them.  

         19       A.   Or you -- 

         20       Q.   Do they say they're fair?  

         21       A.   -- could stop and -- 

         22       Q.   Does Central Texas say -- 

         23                MR. NEBLETT:  Hey, Blake, let him answer 

         24   the question, okay?

         25       Q.   (By Mr. Beckham) Does Texas Central say they're 
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          1   fair on the website?

          2       A.   They do.  We do.

          3       Q.   Does Texas Central say they really want to work 

          4   with landowners?

          5       A.   We do.

          6       Q.   Okay.  Does Texas -- and did you say in an 

          7   affidavit that you don't even have to give notice before 

          8   you can survey?

          9       A.   I'm not aware of that.

         10       Q.   You don't remember what you swore to?  Do you 

         11   believe that, sir?  Because you signed an affidavit that 

         12   said Texas Central doesn't even have to give notice 

         13   before they survey.  

         14                MR. NEBLETT:  I'm going to object that 

         15   that is a legal question.  The question --

         16                MR. BECKHAM:  No, no.  He swore to it -- 

         17                MR. NEBLETT:  No.  

         18                MR. BECKHAM:  -- in the affidavit.  

         19                MR. NEBLETT:  No, he swore to the facts 

         20   that were contained in the petition.  There were legal 

         21   arguments that were also made and legal references that 

         22   were also made in the petition, one of which is that, 

         23   the question of whether we have to give legal notice or 

         24   not.  

         25                MR. BECKHAM:  Well, if his lawyer sloppily 
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          1   had him swear to legal points, he gets to answer on 

          2   them.

          3                MR. NEBLETT:  No, no, no, let me finish.  

          4                MR. BECKHAM:  Uh-huh.

          5                MR. NEBLETT:  We get to make references to 

          6   legal arguments in the petition, and Mr. McCabe is not 

          7   swearing to legal arguments, one of which is whether or 

          8   not notice has to be given to the landowner before they 

          9   enter the property.  That's a legal question.

         10       Q.   (By Mr. Beckham) Does Texas Central take the 

         11   position that it is not required to provide notice to 

         12   landowners or seek permission for surveying?  

         13                MR. NEBLETT:  I'm going to object to the 

         14   extent that that asks for a legal conclusion, and if you 

         15   answer, Mr. McCabe, I'm going to instruct you not to 

         16   answer as a legal opinion, but you are -- I'm going to 

         17   allow you to give your understanding if you have one.

         18       Q.   (By Mr. Beckham) Well, you did sign a 

         19   verification that the factual statements are true and 

         20   correct, right?

         21       A.   Yes.

         22       Q.   Okay.  And -- 

         23                MR. NEBLETT:  It's not a factual 

         24   statement.

         25       Q.   (By Mr. Beckham) -- one of the factual 
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          1   statements is that TCRI has an absolute statutory right.

          2                MR. NEBLETT:  That's not a factual 

          3   statement.  I'm going to object.  Mischaracterization.

          4       Q.   (By Mr. Beckham) All right.  And that TCRI is 

          5   not required to provide notice to landowners.  Is TCRI 

          6   taking the position that it does not have to -- let me 

          7   just make sure that I've read this correctly.  Right 

          8   here, "Under the law, TCRI is not required to provide 

          9   notice to landowners or to seek permission for 

         10   surveying."  Did I read that correctly?  

         11                MR. NEBLETT:  You can answer whether he 

         12   read it correctly.

         13       A.   Yes, you read it correctly.

         14       Q.   (By Mr. Beckham) Okay.  And is that the 

         15   position that TCRI is taking, that it doesn't have to 

         16   provide any notice to landowners?

         17                MR. NEBLETT:  I'm going object to the 

         18   extent that that asks for a legal answer from 

         19   Mr. McCabe.

         20                Mr. McCabe, I'm instructing you not to 

         21   give any legal opinions with regard to that.

         22       Q.   (By Mr. Beckham) And but let me just ask you 

         23   this:  This says that TCRI doesn't have to seek 

         24   permission for surveying.

         25                MR. NEBLETT:  Again, I'm going to -- 
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          1                MR. BECKHAM:  You can call it legal, 

          2   Robert, it's just wrong.

          3                MR. NEBLETT:  It's not wrong.  That's what 

          4   -- that's an issue of law.  

          5                MR. BECKHAM:  Nobody has to seek 

          6   permission?  

          7                MR. NEBLETT:  That's an issue of law.

          8                MR. BECKHAM:  You never have to?

          9                MR. NEBLETT:  We do have the absolute 

         10   right to go on a survey -- 

         11                MR. BECKHAM:  No, no, you said you don't 

         12   have to seek permission.  

         13                MR. NEBLETT:  Or --

         14                MR. BECKHAM:  How do get a TRO without 

         15   seeking permission? 

         16                MR. NEBLETT:  Let me finish.  Let me 

         17   finish.  If you're going to -- if you're going talk to 

         18   me, you're going to let me finish my sentence, okay?  

         19                MR. BECKHAM:  All right.

         20                MR. NEBLETT:  So that's a legal position 

         21   that we believe is correct.  We stated it in our 

         22   petition.  And if you don't agree with it, that's fine.  

         23   But it is a legal position on whether we have the right 

         24   to go in there without seeking permission from the 

         25   landowner.  We're choosing not to do it that way.  We're 
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          1   choosing to seek permission from the landowner.  But the 

          2   position you're asking --

          3                MR. BECKHAM:  Or give them three days' 

          4   notice.

          5                MR. NEBLETT:  The position you're asking 

          6   Mr. McCabe for is a legal position, and you know it.  

          7                MR. BECKHAM:  There -- it's a mixed 

          8   question, Robert, it just is.

          9                MR. NEBLETT:  It's not a mixed question, 

         10   it's a legal position.

         11       Q.   (By Mr. Beckham) Do you think -- certainly TCRI 

         12   has taken a factual position that we're going to be fair 

         13   with landowners, right?

         14       A.   Correct.

         15       Q.   And is -- is taking a position that they don't 

         16   even have to seek permission, does that sound fair to 

         17   you?

         18                MR. NEBLETT:  Objection, form.  Are you 

         19   asking him as a corporate rep or are you asking him 

         20   personally?  

         21                MR. BECKHAM:  Corporate rep.

         22       A.   Our practices are to give notice and -- 

         23       Q.   (By Mr. Beckham) That's not what I asked you.  

         24       A.   You think it's fair for what?

         25       Q.   To take the position that you don't even have 
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          1   to seek permission?

          2       A.   We don't operate that way.

          3       Q.   All right.  And -- okay.  So back on Exhibit 6, 

          4   the factual things that TCRI had to perform to acquire 

          5   eminent domain, you've told me two things so far:  

          6   Incorporate and amend your corporate purpose.  Is there 

          7   anything else factually that you had to do?

          8       A.   Registered with the Secretary of State.

          9       Q.   Okay.  And they -- you did that on December 

         10   25th, 2012?

         11       A.   Approximately, I believe that to be.

         12                MR. BECKHAM:  Okay.  Patrick, can you give 

         13   us that document?  

         14                MR. MCSHAN:  Which one?

         15                MR. BECKHAM:  The December 2012 

         16   registration.  

         17                MR. MCSHAN:  I think it's --

         18                MR. BECKHAM:  It's that letter.  It's the 

         19   letter from the law firm.  It's right here.  This 

         20   letter.

         21                MR. MCSHAN:  Are you talking about the 

         22   corporate registration or the registration with the 

         23   comptroller?  

         24                MR. BECKHAM:  This.

         25       Q.   (By Mr. Beckham) When you said "register," who 
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          1   did you mean register with?

          2       A.   The comptroller.

          3       Q.   Okay.

          4       A.   I think I said the Secretary of State.  I meant 

          5   the Comptroller.

          6       Q.   So Patrick gets an assist on that one?

          7       A.   He does.

          8       Q.   Thank you.

          9       A.   Thank you.

         10                MR. MCSHAN:  Here you go.

         11       Q.   (By Mr. Beckham) So as -- as T -- as Texas 

         12   Central and its affiliates understand the law, there's a 

         13   factual requirement of a registration in order to get 

         14   eminent domain?

         15       A.   Correct.

         16       Q.   And have you -- have you reviewed the law on 

         17   that or read the statute?

         18       A.   No.

         19                MR. NEBLETT:  I'm going to object to the 

         20   extent that asks for a legal opinion and ask Mr. McCabe 

         21   not to answer on any legal opinions.

         22                MR. BECKHAM:  He can't tell me if he read 

         23   the statute?  That was the question.

         24                MR. NEBLETT:  Well, you were blending that 

         25   in with an interpretation of the statute.
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          1                MR. BECKHAM:  I said, have you read the 

          2   law on that or read the statute?

          3                MR. DOW:  The question before that or the 

          4   statement before that.

          5                MR. BECKHAM:  Oh, he already answered 

          6   that.

          7       Q.   (By Mr. Beckham) Do you know what statutes 

          8   Texas Central is seeking eminent domain under?

          9       A.   Generally.

         10       Q.   Okay.  Is it 112 and 131 of the Texas 

         11   Transportation Code?

         12       A.   I believe so.

         13       Q.   Okay.  

         14                MR. BECKHAM:  And what's our next exhibit 

         15   number?  7, I guess.

         16                (Exhibit 7 marked for identification.) 

         17       Q.   (By Mr. Beckham) And are you familiar with 

         18   Exhibit 7?  

         19                MR. BECKHAM:  Did you give him a copy?

         20                MR. NEBLETT:  Is this Number 7?

         21                MR. MCSHAN:  I believe so.

         22                MR. NEBLETT:  Is that the Crady Jewett 

         23   letter?

         24                MR. BECKHAM:  Yeah.

         25       Q.   (By Mr. Beckham) Did you review that in 
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          1   preparation for your deposition?

          2       A.   I did.

          3       Q.   Okay.  And are you aware that Texas Central 

          4   failed to register under Section 131?

          5       A.   No, I'm not aware of that.  

          6                MR. NEBLETT:  Object to the form.

          7       Q.   (By Mr. Beckham) Well, have you read the 

          8   letter?  

          9                MR. NEBLETT:  Objection, form.

         10       Q.   (By Mr. Beckham) Have you read the letter, sir?

         11       A.   I have.

         12       Q.   And you're telling me today is the first day in 

         13   the history of your life that you knew that the December 

         14   26, 2012, letter failed to mention Section 131?

         15       A.   That's correct.

         16       Q.   Okay.  And Texas Central, you as the corporate 

         17   rep, Texas Central is likewise unaware that the required 

         18   statutory registration failed to include Section 131?  

         19                MR. NEBLETT:  I'm going to object as to 

         20   form, and I'm going to object that to the extent that 

         21   that asks for any legal conclusion about what Texas 

         22   Central otherwise knew or didn't know regarding 

         23   statutory compliance would be outside of what Mr. McCabe 

         24   can testify to.

         25                MR. BECKHAM:  Come on, Robert, this is a 
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          1   fact:  Did Texas Central know they only registered under 

          2   one statute.  This case is about eminent domain.

          3                MR. NEBLETT:  I'll let you ask him about 

          4   this.  You started asking about other people who aren't 

          5   here.

          6                MR. BECKHAM:  He is everyone that's not 

          7   here.  He is the corporation.  

          8                MR. NEBLETT:  He's the corporate rep.

          9                MR. BECKHAM:  That's right.

         10       Q.   (By Mr. Beckham) So did the corporation know it 

         11   did not register under Section 131?

         12       A.   I don't know.

         13       Q.   Okay.  Who would know that, sir, so I can take 

         14   the right person's deposition?

         15       A.   I'll get back to you.

         16       Q.   Well, tell me who you think would know.

         17       A.   Perhaps -- 

         18                MR. NEBLETT:  You know, don't -- 

         19   objection, form.  And if you -- 

         20                MR. BECKHAM:  So on the most crucial issue 

         21   in this case, the corporate rep doesn't know and you 

         22   won't let him tell who might know, really?  

         23                MR. NEBLETT:  I'm telling you that 

         24   you're -- he's obviously told you he doesn't know, and 

         25   you're asking him to speculate.
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          1                MR. BECKHAM:  I want to know why he 

          2   doesn't know.  They don't even know what they registered 

          3   for.

          4                MR. NEBLETT:  Well, you can ask about him 

          5   that.

          6                MR. BECKHAM:  Okay.

          7       Q.   (By Mr. Beckham) And you know the statute says 

          8   if you don't register, if your formed before the end of 

          9   2012, if you don't register, your eminent domain 

         10   authority expires, right?  You've read that statute.  

         11                MR. NEBLETT:  Objection to the extent that 

         12   seeks a legal question.

         13       Q.   (By Mr. Beckham) You can answer.

         14       A.   I recall that conversation.

         15       Q.   Okay.  So TCRI intended in Exhibit 7 to list 

         16   every statute under which it had eminent domain, right?

         17       A.   Can you repeat the question?

         18       Q.   TCRI intended under Exhibit 7 to list all of 

         19   the statutes under which it had eminent domain 

         20   authority?

         21                MR. NEBLETT:  Objection, form.

         22       Q.   (By Mr. Beckham) Or were they trying to hide 

         23   some of it from the State?  

         24                MR. NEBLETT:  Objection, form.  And it 

         25   assumes -- well, objection, form.



�
                                                                      130



          1       A.   We're not trying to hide anything.

          2       Q.   (By Mr. Beckham) Okay.  So TCRI's absolute 

          3   intention was to list all statutes under which it had 

          4   eminent domain authority, right?  

          5                MR. NEBLETT:  Objection, form.  And to the 

          6   extent that that seeks a legal answer, I'm going to 

          7   instruct the witness not to answer.

          8                MR. BECKHAM:  I just asked what the 

          9   intention was.  Don't ask -- don't need anything legal.

         10                MR. NEBLETT:  Well, your question assumes 

         11   that he's -- they're required to assert every source of 

         12   eminent domain authority in the letter, and so it's 

         13   objectionable.

         14       Q.   (By Mr. Beckham) Was TCRI being transparent and 

         15   telling the State everything?  

         16                MR. NEBLETT:  Objection, form.

         17       Q.   (By Mr. Beckham) Or were they limiting it for a 

         18   reason?  

         19                MR. NEBLETT:  Objection, form.

         20       A.   I'm not aware of -- I'm not aware of an intent 

         21   to limit or to be all inclusive.

         22       Q.   (By Mr. Beckham) So the corporation just 

         23   doesn't know what it was trying to do on Exhibit 7, is 

         24   that your answer?  

         25                MR. NEBLETT:  Objection, form.  
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          1       A.   I answered earlier I don't know.

          2       Q.   (By Mr. Beckham) You don't know what?

          3       A.   What you just said.

          4       Q.   So the -- you, as the corporate rep, does not 

          5   know what the corporation intended with Exhibit 7; is 

          6   that right?

          7       A.   Between listing them both or listing one.

          8       Q.   Okay.  Well, you know this:  In -- before 

          9   12-31-2012, TCRI never registered its authority under 

         10   131 of the Transportation Code, true?

         11       A.   True.

         12       Q.   Okay.  And have you seen -- have you looked at 

         13   the Transportation Code, Section 112, Section 81?  Have 

         14   you looked at the Transportation Code?

         15       A.   I have.  I don't have great familiarity with 

         16   it.

         17       Q.   Okay.

         18                MR. BECKHAM:  Go ahead and hand -- 

         19   Patrick, hand him a copy.

         20                (Exhibit 8 marked for identification.)

         21       Q.   (By Mr. Beckham) Okay.  So you verified in the 

         22   petition that TCRI as a railroad company is entitled to 

         23   make an examination of survey.  Do you remember that?

         24       A.   Yes.

         25       Q.   Okay.  And do you see where that Section 112 of 
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          1   the Texas Transportation Code that I've handed you in 

          2   Exhibit 8?  

          3                MR. NEBLETT:  Which page are we on, Blake?  

          4                MR. BECKHAM:  Second page.  

          5       A.   May I?

          6       Q.   (By Mr. Beckham) Sure.

          7       A.   Okay.

          8       Q.   Okay.  Has the company ever looked at -- what's 

          9   the term I circled right there, a railroad company?

         10       A.   Railroad company.

         11       Q.   Has the -- the company certainly agrees that it 

         12   has to be a railroad company to take advantage of that 

         13   survey power, right? 

         14       A.   Absolutely, and we are a railroad company.

         15       Q.   Okay.  And is there a definition in the 

         16   statutes for what a railroad company is?

         17       A.   I'm not aware of it.

         18       Q.   Okay.  Why do you think you're a railroad 

         19   company?  Do you own a railroad?

         20       A.   Let me -- which question you want me to answer?

         21       Q.   Does -- does Texas Central own a railroad?

         22       A.   We do not -- how do you define a railroad?

         23       Q.   Well, that would be tracks and cars.  How do 

         24   you define a railroad?  As an idea that's $18 billion 

         25   away from funding?
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          1       A.   We are a railroad, and let me walk you through 

          2   it.

          3       Q.   Sir, let me ask you this:  Do you own a 

          4   railroad, "yes" or "no"?

          5       A.   Can I finish my answer?  

          6       Q.   Do -- no, I didn't ask you what you are.  I 

          7   said do you own one.  

          8                MR. NEBLETT:  You asked him --

          9       Q.   (By Mr. Beckham) Do you own --

         10       A.   You want to go back and read that?  

         11       Q.   -- a railroad?  I'll withdraw the question.  

         12                Does Texas Central, TCRI, own a railroad, 

         13   "yes" or "no"?  

         14                MR. NEBLETT:  He doesn't have to answer it 

         15   "yes" or "no".  Answer it to the best of your ability, 

         16   Mr. McCabe.

         17       A.   Do we own a railroad?  

         18       Q.   (By Mr. Beckham) Yes.

         19       A.   Yes, we do.

         20       Q.   Okay.  Where is that railroad?

         21       A.   It doesn't have physical form.

         22       Q.   Okay.  It hasn't been paid for, right?

         23       A.   In part it has.

         24       Q.   What's been paid for?  Has one piece -- 

         25       A.   All of the engineering, all of the work on the 
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          1   rules with the Federal Railroad Administration for rules 

          2   for running a railroad.

          3       Q.   You're not even close to finished with that.  

          4   And you're saying all the engineering is done?

          5       A.   You interrupted me.  I hadn't finished my 

          6   answer.

          7       Q.   Well, when people say things that aren't true, 

          8   I get to interrupt them.

          9                MR. NEBLETT:  No, you don't.  

         10                MR. BECKHAM:  Yeah, you've never 

         11   interrupted a witness?  

         12                MR. NEBLETT:  I'm not saying I haven't.

         13                MR. BECKHAM:  Okay, good.

         14                MR. NEBLETT:  But it would be improper if 

         15   I had.  And so you're going to let him finish the 

         16   answers.

         17                MR. BECKHAM:  Well, I'll withdraw the 

         18   question.

         19       Q.   (By Mr. Beckham) So, sir --

         20                MR. NEBLETT:  No, you don't get to 

         21   withdraw the question.

         22                MR. BECKHAM:  I can withdraw any question 

         23   I want to, absolutely, I can. 

         24                MR. NEBLETT:  Not when he's in the middle 

         25   of the answer. 
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          1       Q.   (By Mr. Beckham) So are you telling the judge 

          2   in Leon County that if the house isn't built but you 

          3   paid for the plans, you own a house?  

          4                MR. NEBLETT:  Wait.  State the --

          5       A.   That's speculation.

          6                MR. NEBLETT:  Restate the question, 

          7   please.

          8       A.   That's a hypothetical.

          9       Q.   (By Mr. Beckham) Okay.  Are you telling the 

         10   judge in Leon County that if you have paid for the plans 

         11   but you hadn't bought one 2-by-4 yet, you actually own a 

         12   house?

         13       A.   No.

         14       Q.   Okay.  But you are telling the judge that since 

         15   you've paid for the plans, we hadn't bought one cross 

         16   tie or one spike, that you -- that TCRI currently owns a 

         17   railroad, true?  

         18                MR. NEBLETT:  Objection, form.

         19       A.   We do not own a railroad.

         20       Q.   (By Mr. Beckham) You already said you did.  Now 

         21   you said it both ways.  

         22       A.   We are a railroad.

         23       Q.   No, I'm asking you what you own.  Does TCRI --

         24       A.   We own --

         25       Q.   Does TCRI own a railroad?
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          1                MR. NEBLETT:  Mr. Beckman, let him finish 

          2   the answer.  You don't get to not let him finish the 

          3   answer when you don't like the answer.

          4       A.   Has -- 

          5       Q.   (By Mr. Beckham) It's yes, no or I don't know, 

          6   it really is.

          7       A.   Yes, we own a railroad.

          8       Q.   Okay.  Okay.

          9       A.   We don't have physical land, land compiled for 

         10   the railroad or tracks.  We've taken -- undertaken all 

         11   of the studies, tens of millions of dollars in both the 

         12   engineering, the regulatory clearance process, the rule 

         13   -- developing rules in collaboration with the railroad 

         14   administration, all of the activities operating 

         15   railroads undergo in order to initiate a service.

         16       Q.   So you even though you haven't paid for it, you 

         17   own a railroad?

         18       A.   We've paid for all of that.

         19       Q.   I thought you --

         20       A.   Tens of millions.

         21       Q.   I thought the newspaper said that the 

         22   engineering firms made in kind donations or 

         23   contributions.

         24       A.   We have some that do.

         25       Q.   Okay.  So you didn't pay for that?
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          1       A.   We paid over $50 million of engineering to date 

          2   of cash-out money.

          3       Q.   Okay.  So if you paid for the plans for a 

          4   house, do you own a house?

          5       A.   No.

          6       Q.   Okay.  But you say since we've paid for the 

          7   plan for the railroad, we own a railroad?

          8       A.   I'm not drawing that same distinction, no.

          9       Q.   Well, I'm -- so does Texas Central own a 

         10   railroad or not?

         11       A.   We --

         12                MR. NEBLETT:  Objection, form.

         13       A.   We are a railroad company --

         14       Q.   (By Mr. Beckham) I understand you say you're --

         15       A.   -- by way of what we --

         16       Q.   -- a railroad --

         17                MR. NEBLETT:  You know what, he gets to 

         18   finish his answer.

         19                MR. BECKHAM:  That's not what -- that's 

         20   not what I'm asking him.

         21                MR. NEBLETT:  You don't get to stop him 

         22   when he's in the middle of an answer -- 

         23                MR. BECKHAM:  He's Obama.  

         24                MR. NEBLETT:  -- that you don't like.  He 

         25   gets to finish his answer.
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          1                MR. BECKHAM:  Have him answer once and 

          2   I'll move on.

          3                MR. NEBLETT:  You've been doing it all day 

          4   long.  Let him finish his answer.

          5                MR. BECKHAM:  Hey, put your finger up and 

          6   quit wagging it at me.

          7                MR. NEBLETT:  No, no, you don't get to --  

          8                MR. BECKHAM:  You don't to wag your finger 

          9   at me.

         10                MR. NEBLETT:  All right.  I take my finger 

         11   below the table.  

         12                MR. BECKHAM:  Okay, good.

         13       Q.   (By Mr. Beckham) Sir, let me ask you --

         14                MR. NEBLETT:  He gets to finish his 

         15   answer.

         16       Q.   (By Mr. Beckham) Let me make it clear:  I don't 

         17   want to know if you're a railroad company, you've told 

         18   me that, okay?  I understand you said that.  That's not 

         19   my answer.  So if you start your answer with "I'm a 

         20   railroad company," you're not answering my question.  Do 

         21   you understand the rule here?  

         22                MR. NEBLETT:  Except that you did ask him 

         23   that at one time.

         24                MR. BECKHAM:  Well, I know, but he doesn't 

         25   get to answer it 75 times in a row.  
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          1                MR. NEBLETT:  Well, you didn't like the 

          2   answer.

          3       Q.   (By Mr. Beckham) All I want to know is:  Are 

          4   you really saying under oath that Texas Central Railway 

          5   and Infrastructure already owns a railroad?

          6                MR. NEBLETT:  Objection, form.

          7       A.   It's how you define it.

          8       Q.   (By Mr. Beckham) Well, just say "yes" or "no," 

          9   then I'll ask you how you define it.

         10       A.   I'm asking you to define the question to me.  

         11   It's unclear.

         12                (Exhibit 9 marked for identification.)

         13       Q.   (By Mr. Beckham) Okay.  I won't define it, I'll 

         14   let Merriam-Webster define it.  Merriam-Webster says a 

         15   railroad is a system of tracks on which trains 

         16   travel.  Does Texas Central own that?

         17       A.   We don't own physical tracks.

         18       Q.   Okay.  It also says a company that owns and 

         19   operates trains.  Does Texas Central own any trains?

         20       A.   We do not.

         21       Q.   Okay.  So under the standard dictionary 

         22   definition, of which I think the judge could understand, 

         23   and you're looking at Exhibit 9, I just want you to read 

         24   it.  You trust Merriam Webster?

         25       A.   Yes.
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          1       Q.   Okay.  It says -- 

          2                MR. NEBLETT:  Was there a pending 

          3   question?

          4                MR. BECKHAM:  Yes.

          5       Q.   (By Mr. Beckham) Does Texas Central, TCRI, own 

          6   a railroad?

          7       A.   It'll take me a moment in reading the full 

          8   definition of railroad.  (Reading.)  We are not a 

          9   railroad -- 

         10       Q.   Okay.  

         11       A.   -- under the Merriam-Webster definition -- 

         12       Q.   Okay.  So TCRI -- 

         13       A.   -- as in owning -- as in owning a railroad.

         14       Q.   TCRI is not a railroad under the Merriam-

         15   Webster definition, right?  

         16                MR. NEBLETT:  I'm going to object to the 

         17   question to the extent that it is misleading.  I'm going 

         18   to object as to form.  And I'm going to object to the 

         19   extent that it seeks a legal opinion about a railroad.  

         20   Merriam-Webster does not define what is a railroad --

         21       Q.   (By Mr. Beckham) You can answer the question.

         22                MR. NEBLETT:  -- under Texas law.

         23       A.   Can you repeat the question?  

         24       Q.   (By Mr. Beckham) Yes.  Under a simple 

         25   dictionary definition, TCRI is not a railroad?  
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          1                MR. NEBLETT:  I'm going to object to 

          2   the -- to the question on the basis that it seeks a 

          3   legal conclusion, and it is misleading, so I'm objecting 

          4   as to form.  And subject to that, to the extent you 

          5   think you can answer in nonlegal aspect of that, I'm 

          6   going to allow him to -- the answer to go forward.

          7       A.   We believe we're a railroad.

          8       Q.   (By Mr. Beckham) Under the simple -- under that 

          9   dictionary definition, you believe you're a railroad?  

         10   That's what I asked you.  So are you being an 

         11   obstructive on purpose?  

         12                MR. NEBLETT:  Don't answer that question.

         13                MR. BECKHAM:  Well, I asked him under a 

         14   dictionary definition.  

         15                MR. NEBLETT:  The dictionary --

         16                MR. BECKHAM:  Because I can call myself a 

         17   pink unicorn and I can just believe it.  I'm asking -- 

         18   the question was very clear under this definition, you 

         19   can take him on redirect and say under other definitions 

         20   he is, but I do -- this is cross-examination, Robert.  

         21   You know I can answer a dictionary definition question.

         22                MR. NEBLETT:  Yeah, but it's very 

         23   misleading because -- 

         24                MR. BECKHAM:  It's not very misleading.

         25                MR. NEBLETT:  Because you're intertwining 
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          1   that with a definition of railroad that we know is 

          2   different under Texas law.

          3                MR. BECKHAM:  Well, you can make that 

          4   objection at the hearing.  I get to ask this question.

          5                MR. NEBLETT:  And I get to object to it, 

          6   because --

          7                MR. BECKHAM:  Right.  But he doesn't get 

          8   to answer -- 

          9                MR. NEBLETT:  -- it's -- 

         10                MR. BECKHAM:  -- a different question.  He 

         11   gets to answer it.

         12       Q.   (By Mr. Beckham) Sir, under Exhibit 9, does 

         13   Texas Central Railway Infrastructure, TCRI, own a 

         14   railroad?

         15       A.   Under this definition, no.

         16       Q.   Okay.  And --

         17                THE WITNESS:  Can we take a break?  

         18                MR. BECKHAM:  Sure.

         19                THE VIDEOGRAPHER:  It's 2:14.  We're off 

         20   the record. 

         21                (Recess.)

         22                THE VIDEOGRAPHER:  It's 2:35.  This is the 

         23   beginning of tape Number 4.  We're on the record.

         24       Q.   (By Mr. Beckham) Back on the record.  All 

         25   right.  Have you -- we were looking at 112 where it 



�
                                                                      143



          1   talks about railroad company.  Has Texas Central ever 

          2   looked at the statutory definition of a railroad 

          3   company?

          4       A.   Yes, we have.

          5       Q.   Okay.  Now, you said earlier, "We believe we're 

          6   a railroad company," but let's -- let's look at Section 

          7   81, which is the statutory definition.  Under Number 1, 

          8   was Texas Central incorporated before September 1st, 

          9   2007, TCRI?  

         10                MR. NEBLETT:  I don't have that.  Oh, I 

         11   beg your pardon, okay.

         12                MR. BECKHAM:  Yeah.

         13       A.   Where are you?

         14       Q.   (By Mr. Beckham) 81.002, the definition of 

         15   railroad company.  

         16       A.   No, we were not incorporated before September 

         17   1, 2007.

         18       Q.   Okay.  And we know that Texas Central right now 

         19   isn't operating a railroad because no railroad exists, 

         20   right?

         21       A.   We're operating a railroad.

         22       Q.   Okay.  Well, let's go back.  You've already 

         23   admitted you don't own a railroad, right?  Texas Central 

         24   does not own a railroad?

         25       A.   That's correct.
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          1       Q.   Okay.

          2       A.   We do operate a railroad.

          3       Q.   Well, I didn't ask you that.  See, so you're 

          4   doing the skittering thing where you're trying to jab 

          5   your words in.

          6       A.   Well, I thought you were parsing the -- some of 

          7   the language out itself about -- 

          8       Q.   Does Texas Central own a railroad?

          9       A.   We operate a railroad.  No, we do not own a 

         10   railroad.

         11       Q.   Okay.  Does Texas Central have a contract with 

         12   some other company to operate a railroad?

         13       A.   No, we do not.

         14       Q.   Okay.  So when you say Texas Central, and I'm 

         15   -- I'm including everybody right now, all the 

         16   affiliates -- when you say Texas Central operates a 

         17   railroad, that's how Texas Central believes it fits into 

         18   the Section 81 statutory definition there at Exhibit 8, 

         19   right?

         20                MR. NEBLETT:  To the extent that that 

         21   seeks a legal opinion, I'm going to instruct the witness 

         22   not to answer.  But you may otherwise answer as to your 

         23   understanding on a factual basis, Mr. McCabe.

         24       A.   We believe we're operating a railroad as a 

         25   result of all the actions that we take.
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          1       Q.   (By Mr. Beckham) Okay.  And you're certainly 

          2   planning a railroad, right?

          3       A.   Correct.

          4       Q.   Planning is different from operating, isn't it?  

          5   Standard dictionary definition.  

          6       A.   Can be.

          7       Q.   Okay.  And you're promoting a railroad, right?

          8       A.   Correct.

          9       Q.   Okay.  Well, it's yet to be seen whether or not 

         10   you can get between 12 and $18 billion in investment, 

         11   right?

         12       A.   That's correct.

         13       Q.   Okay.  And so if the investors never invest, 

         14   then we all can agree it's not a railroad -- 

         15                MR. NEBLETT:  I'm going to object.

         16       Q.   (By Mr. Beckham) -- because it never got built, 

         17   right?  

         18                MR. NEBLETT:  I'm going to object to form, 

         19   and I'm going to object to the extent that that asks for 

         20   a legal opinion and instruct the witness not to give any 

         21   legal opinions with regard to it.

         22                MR. BECKHAM:  Yeah, I'm not asking any 

         23   legal.  I can stipulate I'm not asking for any legal 

         24   opinions.  

         25       Q.   (By Mr. Beckham) So just factually, common 
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          1   sense, dictionary definition:  If you never got -- get 

          2   the money to build the railroad, then there was never a 

          3   railroad?

          4                MR. NEBLETT:  I'm going --

          5       A.   I disagree.

          6       Q.   (By Mr. Beckham) Okay.

          7                MR. NEBLETT:  I'm going to object as to 

          8   form.

          9       Q.   (By Mr. Beckham) So you believe, the company 

         10   believes, Texas Central believes, an unbuilt railroad is 

         11   a railroad?

         12                MR. NEBLETT:  I'm going to object to form, 

         13   and I'm going to object to the extent that that asks for 

         14   a legal question and instruct the witness not to respond 

         15   to the legal questions.

         16       Q.   (By Mr. Beckham) You can answer the factual 

         17   part of it.  

         18       A.   We believe we're operating a railroad.

         19       Q.   That's not what I asked you.  What I asked you 

         20   is -- 

         21                MR. BECKHAM:  And you don't have to repeat 

         22   your objection, Counsel, it stands.

         23       Q.   (By Mr. Beckham) Texas Central believes that if 

         24   it never raises the money to build a railroad, then a 

         25   railroad still existed?  
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          1                MR. NEBLETT:  I'm going -- I'm going to 

          2   object that that asks for a legal opinion.  

          3                MR. BECKHAM:  You already made those 

          4   objections, and I said it could stand.  You're kind of 

          5   littering the record.  I'm trying to hurry up.

          6                MR. NEBLETT:  Yeah, I know, but the way 

          7   you're framing that question is not simply a factual -- 

          8                MR. BECKHAM:  I didn't ask you to explain 

          9   it.

         10                MR. NEBLETT:  Yeah, but I -- but all 

         11   right.  I'm instructing the witness not to answer, 

         12   because I think it's a legal basis.

         13                MR. BECKHAM:  On what basis?  

         14                MR. NEBLETT:  Because it's a legal 

         15   question.

         16       Q.   (By Mr. Beckham) So I'm going to ask it again.  

         17   I think your attorney is saying it's legal and I just 

         18   can't believe that.  If a railroad is never built, you 

         19   believe there's a railroad, true?  

         20                MR. NEBLETT:  I'm going to instruct the 

         21   witness not to answer because it's a legal question and 

         22   leads to a -- it's a question that also that requires a 

         23   misleading answer as to what is a railroad under Texas 

         24   law.

         25       Q.   (By Mr. Beckham) Well, what is a railroad under 
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          1   Texas law?  

          2                MR. NEBLETT:  We're not going to answer 

          3   those kinds of questions.

          4                MR. BECKHAM:  We're looking at the 

          5   definition.

          6                MR. NEBLETT:  Legal.  We're not going to 

          7   do legal questions and legal answers.

          8       Q.   (By Mr. Beckham) Okay.  Sir, you agree that 

          9   currently, if we use Merriam-Webster as to what a 

         10   railroad is, no one is operating a railroad.

         11       A.   We are operating a railroad.

         12       Q.   Okay.  I asked you:  Where is the railroad, 

         13   sir?

         14       A.   And I've given that answer, I thought.

         15       Q.   It doesn't exit, right?  

         16                MR. NEBLETT:  Objection, form.

         17       A.   It does exist.

         18       Q.   (By Mr. Beckham) Where are the tracks and 

         19   trains, sir?  They don't exist, right?

         20       A.   We are taking -- 

         21                MR. NEBLETT:  Objection, form.

         22       A.   We are taking all of the activities and 

         23   engaging in all of the dialogue that one undergoes to 

         24   operate and as an operating railroad.

         25       Q.   (By Mr. Beckham) I know you're trying to.  
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          1   Okay?  You're trying to operate a railroad.  But, sir, 

          2   don't you have to have, if you're going to operate a 

          3   machine, don't you have to have a machine?  

          4                MR. NEBLETT:  Objection, form.  This is 

          5   becoming argumentative.

          6       Q.   (By Mr. Beckham) Explain how you can operate a 

          7   railroad if no railroad has ever been built?

          8       A.   Engage in the activities commensurate with the 

          9   project, such as work with the FRA Office of Safety on 

         10   agreeing what our rules would be on, when we physically 

         11   operate what that will consist of.

         12       Q.   Could that be called planning?

         13       A.   It could.

         14       Q.   Okay.  So are you telling the court that 

         15   planning and operating are synonyms?

         16       A.   No.

         17       Q.   Okay.  Could -- could the activities of TCRI be 

         18   called preliminary activities?  

         19                MR. NEBLETT:  Objection, form.

         20       A.   That's speculative.  Depends on your definition 

         21   of what's preliminary or not.

         22       Q.   (By Mr. Beckham) Well, preliminary --

         23       A.   We call --

         24       Q.   -- means before, isn't it?

         25       A.   We call it as an operating.  
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          1       Q.   Doesn't -- doesn't preliminary mean before?  Do 

          2   you really have to speculate on that?

          3       A.   One can call it preliminary activity.  I call 

          4   it an activity that we undertake as an operating 

          5   railroad to get -- 

          6       Q.   Okay.  Before you build a railroad, you have to 

          7   plan it, right?

          8       A.   That's correct.

          9       Q.   Before you -- before you can operate a 

         10   railroad, you have to build it, right?

         11       A.   I disagree.

         12       Q.   Okay.  And so what you're saying is a railroad 

         13   is the same thing as a company that hopes one day to own 

         14   a railroad?  

         15                MR. NEBLETT:  Objection, form, and I'm --

         16       A.   No, I'm not saying that.

         17       Q.   (By Mr. Beckham) Okay.  So can we -- is there a 

         18   difference between a railroad, is there a common 

         19   parlance that a railroad means tracks and trains, it's 

         20   something physical?  

         21                MR. NEBLETT:  Objection, form.

         22       A.   I'll go back to the Merriam-Webster dictionary 

         23   that you provided me earlier --

         24       Q.   (By Mr. Beckham) All right.  

         25       A.   -- and say at -- on point 2, a company that 
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          1   owns and operates trains.  We operate a railroad.

          2       Q.   You don't own -- 

          3       A.   We don't -- 

          4       Q.   No, hold on --

          5       A.   -- have physical trains.  

          6       Q.   No, no, stay with that.

          7       A.   Yeah.

          8       Q.   Do you own trains?

          9       A.   Not currently.

         10       Q.   Do you operate trains?

         11       A.   We're setting rules -- yes, in part.  No, we 

         12   don't physically have trains -- 

         13       Q.   You don't have any to operate.  

         14                MR. NEBLETT:  Wait, wait, he didn't finish 

         15   his answer.

         16       A.   We don't have the physical trains.  We are 

         17   making commitments on how those trains will run.  That's 

         18   operating a train.  With this committing to what the 

         19   service is with regard to what the Federal Railroad 

         20   Administration Office of Safety to approve what that 

         21   operating schedule is and how we will operate.

         22       Q.   Sir, you don't even have a contract to buy a 

         23   train yet, right?  

         24                MR. NEBLETT:  Objection, form.

         25       A.   Correct.
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          1       Q.   (By Mr. Beckham) You don't have the money in 

          2   the bank to buy one train, much less 15?  

          3                MR. NEBLETT:  I'm going to object to form.  

          4   But I'll instruct you not to answer because we're not 

          5   providing a witness for that testimony.

          6       Q.   (By Mr. Beckham) When did Texas Central begin 

          7   to operate this nonphysical railroad?  

          8                MR. NEBLETT:  Objection, form.

          9                MR. BECKHAM:  What's the objection?  

         10                MR. NEBLETT:  Nonphysical is misleading.

         11                MR. BECKHAM:  That's what he said.  It 

         12   hadn't taken a physical form yet.  

         13                MR. NEBLETT:  But you just --

         14                MR. BECKHAM:  That was his words.

         15                MR. NEBLETT:  You're defining it as a 

         16   nonphysical railroad.

         17       Q.   (By Mr. Beckham) Sir, is it a nonphysical 

         18   railroad?  

         19                MR. NEBLETT:  Objection, form.

         20       Q.   (By Mr. Beckham) You said it hasn't taken a 

         21   physical form.  That was your sworn testimony.

         22       A.   That and also included the other additional 

         23   words of tracks on the ground.

         24       Q.   Well, hold on.

         25       A.   You know, when you --
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          1       Q.   A railroad --

          2       A.   -- get back to the list -- no, let me finish.

          3       Q.   Okay.  

          4       A.   If we get back to the list here on Exhibit 6, 

          5   and it says what are the things that we do that provides 

          6   our belief of why we're an operating railroad --

          7       Q.   No, it's why you had eminent domain.  So 

          8   Exhibit 6 has nothing to do with what you just said.  

          9       A.   Okay.  My apologies.  

         10       Q.   Okay.  So you did say that the railroad has not 

         11   taken a physical form yet, right?

         12       A.   Tracks on the ground.  I used the word tracks 

         13   on the ground.

         14       Q.   Okay.

         15       A.   Correct.

         16       Q.   A railroad isn't people, right?

         17       A.   In part, no.

         18       Q.   Is a railroad people?

         19       A.   In part, it is, because by definition with the 

         20   Federal Railroad Administration -- 

         21       Q.   So a group of people --

         22       A.   Let me finish my answer.

         23       Q.   Well --

         24       A.   With Federal Railroad --

         25       Q.   I asked a bad question.  I'll withdraw it.
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          1                Can a group of people with --

          2       A.   Well, can I answer the -- 

          3       Q.   -- no tracks and no train be a railroad?

          4       A.   Can you repeat it?

          5                MR. NEBLETT:  Objection.  I want to -- 

          6       Q.   (By Mr. Beckham) Can a group of people --

          7                MR. NEBLETT:  Wait a minute.  I want to 

          8   object as to form and I'm going to instruct the witness 

          9   not to answer because that just leads to a misleading 

         10   answer.

         11       Q.   (By Mr. Beckham) Can a group of people -- right 

         12   now, Texas -- TCRI has employees working on planning a 

         13   train, and it has no tracks and no cars, right?

         14       A.   Correct.

         15       Q.   Okay.  So does Texas Central take the position 

         16   that a group of people working somewhere that has no 

         17   trains and no tracks can be a railroad?  

         18                MR. NEBLETT:  I'm going to object to the 

         19   question.  I think it seeks a legal answer.  I'm going 

         20   to instruct the witness not to answer the question.

         21       Q.   (By Mr. Beckham) It's a purely factual 

         22   question.  

         23                MR. NEBLETT:  No, it was --

         24       Q.   (By Mr. Beckham) Are you saying you're a 

         25   railroad because you have people working on it?  
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          1                MR. BECKHAM:  Robert, you're going to have 

          2   to let me ask these questions or you're not getting any 

          3   proof in.

          4                MR. NEBLETT:  No, I'm not going to let you 

          5   answer or ask legal questions -- 

          6                MR. BECKHAM:  I know you've never tried a 

          7   case on the existence of a railroad or not.  

          8                MR. NEBLETT:  And neither have you.

          9                MR. BECKHAM:  I know.  

         10                MR. NEBLETT:  And so --

         11                MR. BECKHAM:  But I've gotten evidence in 

         12   at hearings but never with these kind of objections.

         13                MR. NEBLETT:  These are legal issues and 

         14   you know they're legal issues.

         15                MR. BECKHAM:  No, they're mixed questions 

         16   of fact and law.

         17                MR. NEBLETT:  But you're framing them as 

         18   legal issues.

         19                MR. BECKHAM:  No, I'm not.

         20                MR. NEBLETT:  What constitutes a railroad 

         21   company, you know, is defined by the statute, it is a 

         22   legal issue.  Now, you can ask him certain -- 

         23                MR. BECKHAM:  Okay.  

         24                MR. NEBLETT:  -- factual components of 

         25   that, you know, what are you doing to operate a 



�
                                                                      156



          1   railroad -- 

          2                MR. BECKHAM:  This is crazy 

          3   obstructionism.

          4                MR. NEBLETT:  You're framing the questions 

          5   to ask for legal questions.

          6                MR. BECKHAM:  No, you're just objecting 

          7   because you have no answer on these points.

          8                MR. NEBLETT:  No.

          9                MR. BECKHAM:  You don't have a railroad.

         10                MR. NEBLETT:  No. I object to that.  

         11                MR. BECKHAM:  Okay.

         12       Q.   (By Mr. Beckham) So Texas Central thinks it can 

         13   be a railroad without tracks or cars or the money to 

         14   purchase them, true?

         15                MR. NEBLETT:  Objection.  And I'm going to 

         16   instruct the legal -- the witness not to answer -- 

         17                MR. BECKHAM:  Can you say it?  

         18                MR. NEBLETT:  -- legal -- what?  

         19                MR. BECKHAM:  You can't even say it.

         20                MR. NEBLETT:  What's your problem?  I'm 

         21   making an objection.  You're interfering with my 

         22   objection?  Really?  I'm going to object and ask the 

         23   witness not to respond to any legal questions with 

         24   any legal -- 

         25                MR. BECKHAM:  Answer the factual part of 
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          1   it.

          2       Q.   (By Mr. Beckham) Factually, Central Texas says, 

          3   without a train, without tracks, without the money to 

          4   buy them, we can still be a railroad, true?

          5       A.   True.

          6       Q.   Texas Central says without tracks, without rail 

          7   cars, without any passengers, without the money to build 

          8   the tracks and the train, we are operating a railroad, 

          9   true?  

         10                MR. NEBLETT:  Objection, form, and 

         11   instruct the witness not to respond with any legal 

         12   answers to this question.

         13       Q.   (By Mr. Beckham) Answer the factual part of it.

         14                MR. NEBLETT:  You can say, to my 

         15   understanding, if you have one, Mr. McCabe.  

         16       A.   My understanding, our understanding is that -- 

         17   yes.

         18       Q.   (By Mr. Beckham) Okay.  And the reason you say 

         19   that is because Texas Central has spent money planning a 

         20   railroad, true?  

         21       A.   True.

         22       Q.   And in your mind that equates to operating a 

         23   railroad, true?

         24       A.   In addition, more than just planning.

         25       Q.   Okay.  
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          1       A.   It's -- 

          2       Q.   Well, you met with the government?

          3       A.   Hang on.  Let me finish.

          4                MR. NEBLETT:  Let him finish his answer.  

          5       A.   We've developed rules for high-speed rail.

          6       Q.   (By Mr. Beckham) What does that mean?

          7       A.   Well, I'll walk you through the petition with 

          8   particular applicability.  There are not rules in the 

          9   U.S. for trains --

         10       Q.   I know that.

         11       A.   -- above 150 miles an hour, so we've worked for 

         12   the last two-and-a-half years with the Federal Railroad 

         13   Administration Office of Safety to develop rules that 

         14   are technology-specific and corridor-specific and have 

         15   provided that body of work that was in collaboration 

         16   with the FRA -- 

         17       Q.   Does that cause -- 

         18       A.   -- which is now -- let me finish.  Which is now 

         19   on the docket for consideration for notice of proposed 

         20   rule making for rules for our train.  

         21       Q.   Okay.

         22       A.   For operating it.

         23       Q.   So does making rules for a nonexistent train 

         24   make you a railroad?  

         25                MR. NEBLETT:  Objection, form.
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          1       A.   It's one of the activities, yes.

          2       Q.   (By Mr. Beckham) Okay.  When was the first day 

          3   that TCRI was a railroad?

          4                MR. NEBLETT:  Objection to the extent that 

          5   asks for a legal opinion.  I'm going to instruct 

          6   Mr. McCabe -- 

          7                MR. BECKHAM:  Factually.

          8                MR. NEBLETT:  -- not to give any legal 

          9   opinions.

         10                MR. BECKHAM:  I don't want a legal 

         11   opinion.  Factually.  That's a fact.  When were you 

         12   first a railroad?  

         13                MR. NEBLETT:  It has a legal question 

         14   embodied in it and I -- 

         15                MR. BECKHAM:  Oh, good, it's a mixed 

         16   question of law and fact.  Thank you for finally 

         17   agreeing with me. 

         18                MR. NEBLETT:  You know what, let me finish 

         19   my objection, okay?

         20                MR. BECKHAM:  Okay.  

         21                MR. NEBLETT:  Let me finish my objection.

         22                MR. BECKHAM:  But don't tell me or this 

         23   court -- 

         24                MR. NEBLETT:  No, let me finish --

         25                MR. BECKHAM:  -- you can't answer this 
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          1   mixed questions of law and fact.

          2                MR. NEBLETT:  -- my objection.  Let me 

          3   finish my objection before you're interrupting him and 

          4   you're interrupting me.  Now, I've had enough of it.  So 

          5   just stop interrupting.  

          6                MR. BECKHAM:  I've had enough of the 

          7   nonanswers.

          8                MR. NEBLETT:  Well, you know what?  I'm 

          9   entitled to object.  If you think that we're not 

         10   answering, you can raise that with the court, but I'm 

         11   entitled --

         12                MR. BECKHAM:  It's mixed questions of law 

         13   and fact.

         14                MR. NEBLETT:  -- to finish my objection --

         15                MR. BECKHAM:  You just admitted it --

         16                MR. NEBLETT:  -- and he's entitled to 

         17   finish his answer.

         18                MR. BECKHAM:  You did finish it.  You 

         19   stopped talking.  It's a mixed question of law and fact.

         20                MR. NEBLETT:  It's not a mixed question of 

         21   law and fact the way you framed it.

         22                MR. BECKHAM:  You just said it was.  You 

         23   said it's intertwined.

         24                MR. NEBLETT:  And many of the objections, 

         25   as you've heard, have been to the extent that it is a 
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          1   legal question, I have asked him not to answer.

          2                MR. BECKHAM:  All right.

          3                MR. NEBLETT:  In those instances, I'm 

          4   conceding that there may be some factual component of 

          5   it.

          6                MR. BECKHAM:  Good.

          7       Q.   (By Mr. Beckham) Factually, when was the first 

          8   day that TCRI operated a railroad?

          9       A.   It's my understanding that when we met the -- 

         10   when we organized to -- I don't know the -- the first 

         11   day.

         12       Q.   Okay.  The first month, when was the first 

         13   month -- let me back -- strike that.  

         14                Since TCRI, as a corporation, does not 

         15   know the first day that it was a railroad, does TCRI 

         16   know the first month that it was a railroad?  

         17                MR. NEBLETT:  Objection to the form of the 

         18   question.

         19       A.   It's my understanding when we -- when we 

         20   organized TCRI and we filed is we're a railroad because 

         21   the activities that we had been undertaking in the years 

         22   prior to that, that then rolled over into TCRI, 

         23   constitutes those activities consistent with and is an 

         24   operating railroad.

         25       Q.   (By Mr. Beckham) So December 20th, 2012?
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          1       A.   Correct.

          2       Q.   Okay.  So TCRI believes that on the date of 

          3   incorporation it was operating a railroad?

          4       A.   Not just the date -- 

          5                MR. NEBLETT:  Objection, form, and to the 

          6   extent that that seeks a legal opinion, I'm going to 

          7   object.  

          8       A.   It's our belief that because of our activities 

          9   that we undertook before the filing or the filing of 

         10   incorporation as well, all of those activities are 

         11   consistent with the objective -- pursuing the business 

         12   objective of bringing the Shinkansen system to Texas, so 

         13   -- 

         14       Q.   (By Mr. Beckham) Then New Magellan is a 

         15   railroad?  

         16       A.   I wouldn't know.

         17       Q.   Well, wait, you worked at New Magellan, and New 

         18   Magellan did everything before December 20th, 2012.  

         19   There was no TCRI.  True?

         20       A.   There's no -- that's correct.

         21       Q.   Okay.  So you're saying all the -- and is New 

         22   Magellan a hedge fund?  What do you call them?

         23       A.   Consulting company.

         24       Q.   Okay.  So all of the activities the consulting 

         25   company did would make the consulting company a railroad 
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          1   as well?

          2       A.   Not necessarily.

          3       Q.   In fact, the company didn't even have money to 

          4   pay your salary, the consulting company had to pay it, 

          5   right?

          6       A.   I don't understand and -- 

          7                MR. NEBLETT:  Are you asking him 

          8   personally or as a corporate representative about that?  

          9       Q.   (By Mr. Beckham) Well, you already told me that 

         10   New Magellan paid your salary through 2015, right?

         11       A.   That's correct.

         12       Q.   Okay.  And so if the activities -- you just 

         13   said earlier that the activities of the consultant prior 

         14   to incorporation made TCRI a railroad company on the 

         15   date of incorporation, true?  

         16                MR. NEBLETT:  Objection, form.

         17       A.   It's the collection of activities -- 

         18       Q.   (By Mr. Beckham) Is that true that you said 

         19   that?

         20       A.   Yes.

         21       Q.   Okay.

         22       A.   I didn't say it -- wait, let me back up.  I 

         23   didn't say it made it happen on that day.  On that day 

         24   was a recognition, in our minds, of the collection of 

         25   activities that we undertook and our --
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          1       Q.   Let's don't use "we".

          2       A.   -- continuing --

          3       Q.   Let's don't use "we".  

          4       A.   -- the company, Texas Central undertook.

          5       Q.   Texas Central didn't undertake anything before 

          6   it was formed, that's impossible, you agree with that, 

          7   right?

          8       A.   The body of work was transferred over to TCRI.

          9       Q.   Where is that contract?

         10       A.   I don't have it with me.

         11       Q.   Is there a contract that says that?

         12       A.   There is.

         13       Q.   Is there a contract between Texas Central 

         14   Partners and TCRR for TCRR to operate the railroad?

         15       A.   I'm not aware of exactly what the different 

         16   contract language is between the entities, as we 

         17   previously discussed what the objective of TCRI and TCRR 

         18   is, in addition with the discussions with our other 

         19   partners of TCRI, meaning, Virgin Trains and the design 

         20   build entities, I'm not current as to what the contract 

         21   language exists since it's been in negotiation with some 

         22   of the activities as we progress the railroad.

         23       Q.   Well, you said the contracts aren't signed yet, 

         24   so they're just draft contracts, right?

         25       A.   Which contract?
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          1       Q.   Well, with Virgin Train.  

          2       A.   We have a contract with Virgin Trains.

          3       Q.   Who is "we"?  Don't use "we".  

          4       A.   I -- it's unclear to me whether the contract is 

          5   with TCP or TCRI.  I believe it to be TCRI.

          6       Q.   What do you mean, it's unclear?  You can read 

          7   it and you don't know?

          8       A.   I haven't reviewed it lately.

          9       Q.   Okay.  And do you believe there are contracts 

         10   in existence between TCP and TCRI as to what TCRI is 

         11   supposed to do?  

         12                MR. NEBLETT:  Objection, form.

         13       A.   Yes.

         14                MR. BECKHAM:  What's the objection?

         15                MR. NEBLETT:  Speculation.

         16                MR. BECKHAM:  Speculate whether or not 

         17   there's a contract?

         18                MR. NEBLETT:  You asked "Do you believe."

         19                MR. BECKHAM:  Okay.

         20       Q.   (By Mr. Beckham) And do you -- is there a 

         21   contract between TCP and TCRR?

         22       A.   Similar to TCRI, I'm not current on what that 

         23   looks like today.

         24       Q.   You think there is a contract?

         25       A.   Or at least a designation of responsibilities.
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          1       Q.   Okay.  Who would know more about those things?

          2       A.   Tim Keith, president.

          3       Q.   Okay.  

          4                MR. BECKHAM:  All right.  We're going to 

          5   be needing his deposition.

          6       Q.   (By Mr. Beckham) Other than the consultants' 

          7   work prior to December 20th of 2012, are there any other 

          8   facts that TCRI claims made them a railroad as of 

          9   December 20th, 2012?

         10       A.   Yes.

         11       Q.   What?

         12       A.   We've engaged world-class engineering team as 

         13   part of our effort.

         14       Q.   Who is "we"?

         15       A.   Texas Central.

         16       Q.   Well, Texas Central didn't exist before that 

         17   date so --

         18       A.   Okay.

         19       Q.   Is it before December 20th, 2012?

         20       A.   Yes.  Texas -- Texas Central Railway existed.  

         21       Q.   TCRR?

         22       A.   No, TCR, which is the promotional name.  We 

         23   talked about that at the beginning.

         24       Q.   Okay.  When was the promoter, Texas -- let me 

         25   see here.  
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          1       A.   I don't recall when they were incorporated.  

          2   That's the first entity who -- and that was tasked with 

          3   promotion.

          4       Q.   Okay.

          5                MR. MCSHAN:  I think he's talking about 

          6   this one.

          7       Q.   (By Mr. Beckham) You're talking about Texas 

          8   Central High-Speed Railway LLC?

          9       A.   Correct.

         10       Q.   Okay.  That's not what you said earlier.  Kind 

         11   of hard to keep up with all the names, isn't it?

         12       A.   It can be.

         13       Q.   What does Texas Central High-Speed Railway LLC 

         14   do?

         15       A.   It was engaged to promote the high-speed 

         16   project as well as to initiate the work for route -- 

         17   corridor selection, route selection, environmental 

         18   clearances.

         19       Q.   Okay.  And it's not finished promoting yet, is 

         20   it?

         21       A.   Well, I don't know what you mean by that.

         22       Q.   You don't understand the word "finish" or you 

         23   don't understand the word "promoting"?

         24       A.   When you're -- I understand what both those 

         25   mean, but in the context of it's not finished promoting 
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          1   "it", what, the project?

          2       Q.   The railroad.  You haven't raised money from 

          3   the investors, right?

          4       A.   TC -- TCR has not -- does not raise money from 

          5   investors.

          6       Q.   Well, Texas Central High-Speed Railway LLC is 

          7   still promoting the project, right?

          8       A.   They are.

          9       Q.   Okay.  What entity is promoting the project to 

         10   investors?

         11       A.   TCP.

         12       Q.   Texas Central Partners?

         13       A.   Correct.

         14       Q.   Okay.  So Texas Central Partners hasn't 

         15   finished promoting -- trying to raise the money?

         16       A.   That's correct.

         17       Q.   -- to build it, right?

         18       A.   (Witness nods head yes.)  

         19       Q.   And there -- and none of the Texas Central 

         20   entities have any final rulings from any federal 

         21   regulatory bodies on any point whatsoever, true?

         22       A.   That's true.

         23                MR. NEBLETT:  Objection, form.

         24       Q.   (By Mr. Beckham) When is the draft 

         25   environmental statement going to be ready?
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          1       A.   I believe it will be October of this year.

          2       Q.   Okay.  So the -- 

          3                MR. MCSHAN:  March 31, 2010.

          4       Q.   (By Mr. Beckham) Okay.  So Texas Central High-

          5   Speed Railway was filed or organized on March 31, 2010; 

          6   is that right?

          7       A.   I -- I'll take your word at it.

          8       Q.   And that entity never has contended that it has 

          9   eminent domain authority, true?

         10       A.   That's correct.

         11       Q.   Okay.  Back on Exhibit 6, I think I got off -- 

         12   got us off the track.  I'd asked Texas Central, TCRI's 

         13   corporate rep, you, what are the facts that TCRI has to 

         14   perform to acquire eminent domain.  So you've listed 

         15   incorporated, Number 1.  Number 2, amend the corporate 

         16   purpose.  Number 3, registration with the Comptroller.   

         17   Are there any other facts that you know of that TCRI 

         18   must perform to acquire eminent domain?

         19       A.   It's my understanding that it's our -- in 

         20   conjunction with our activities, that -- that we, as we 

         21   pursue the project, and the design and engineering and 

         22   negotiation with landowners, et cetera, is -- 

         23   constitutes that operating railroad.  So in 

         24   conjunction -- 

         25       Q.   This is eminent domain.  You're off on the 
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          1   wrong question.

          2       A.   I'm on -- 

          3                MR. NEBLETT:  Let him finish his answer.

          4                MR. BECKHAM:  Well, he just realized he 

          5   was confused and answered the wrong question.

          6                MR. NEBLETT:  Well, but -- okay, but he 

          7   needs to be able to finish his answer, and I'm going to 

          8   object -- 

          9                MR. BECKHAM:  Well, you know, sometimes 

         10   when a witness -- it's a long hard day, when he's 

         11   confused, I'm going to let him know he's answering the 

         12   wrong question.

         13                MR. NEBLETT:  No.  You -- sometimes you 

         14   don't like his answer and you interrupt him.

         15                MR. BECKHAM:  That was other times when I 

         16   did that.  This one I was really just -- he was 

         17   answering about operating a railroad.  

         18                MR. NEBLETT:  Well --

         19       Q.   (By Mr. Beckham) So I'm going to focus you on 

         20   what facts --

         21                MR. NEBLETT:  I'm going to insist that he 

         22   be allowed to answer --

         23                MR. BECKHAM:  Good.  He's being asked the 

         24   same question right now.

         25       Q.   (By Mr. Beckham) You were telling me earlier 
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          1   the list of facts, as we show on Exhibit 6, what facts 

          2   must TCRI perform to acquire eminent domain, and you 

          3   listed three.  Are there any others?  For example, is 

          4   working with landowners something that you believe you 

          5   have to do or not to get eminent domain authority?

          6       A.   No.  I believe we operate a railroad, an 

          7   interurban electric railroad.

          8       Q.   Okay.  So one of the things you have to do is 

          9   operate one of the two?

         10       A.   I don't know that.  I'm just giving you my -- 

         11   my understanding or belief.  

         12       Q.   I'm asking the corporation rep.

         13                MR. NEBLETT:  Go ahead and finish your 

         14   answer, Mr. McCabe.

         15                MR. BECKHAM:  If the corporation doesn't 

         16   know, then --

         17                MR. NEBLETT:  Go ahead and finish your 

         18   answer, Mr. McCabe.

         19       A.   All right.  So the -- we -- we believe we're a 

         20   railroad.

         21       Q.   (By Mr. Beckham) That's not what I asked you.

         22       A.   Okay.

         23       Q.   Let me tell you something:  I will not ask you 

         24   again today if you believe you're a railroad unless I 

         25   say it loudly.
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          1                My question is:  Exhibit 6, and you've 

          2   understood the question the other times we've worked on 

          3   it.  I just want to make sure.  If the list is finished, 

          4   fine, tell me that.  But what facts must TCRI perform to 

          5   acquire eminent domain?

          6                MR. NEBLETT:  To the extent that that asks 

          7   for a legal opinion, I'm going to object.  You may give 

          8   your understanding with -- with regard to that, 

          9   Mr. McCabe.  

         10                MR. DOW:  He keeps telling you, operating 

         11   a railroad, you don't write it down -- 

         12                MR. BECKHAM:  He -- 

         13                MR. DOW:  Why don't you give Exhibit 6 to 

         14   the witness, let him complete it, so you can -- 

         15                MR. BECKHAM:  You can only have one guy 

         16   talking.  You know the rules real well.  And I'll write 

         17   it -- if he says you got to operate a railroad, I'll be 

         18   happy to write it down.  But you don't -- you can't 

         19   talk.  

         20                MR. DOW:  My apology.

         21                MR. NEBLETT:  He has said that.

         22       A.   Operate a railroad.

         23       Q.   (By Mr. Beckham) Okay.  So one thing you got to 

         24   do is operate a railroad.  Fine.

         25                Okay.  So we know the date --
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          1       A.   And we're an electric railroad.  

          2       Q.   Operate an electric railroad also?

          3       A.   Uh-huh.

          4       Q.   Or either or?

          5       A.   I don't know about either or, I'm just letting 

          6   you know that we -- we operate a railroad and we also 

          7   are an electric railroad.

          8       Q.   Okay.  I'll put also electric railroad.  Okay.  

          9   On Number 1, incorporated, you gave me the date, 

         10   December 20, 2012.  Number 2, amend the corporate 

         11   purpose, you gave me the date of January 2015.  On 

         12   Number 3, the registration with the Comptroller, we know 

         13   the date was December 6, 2012, right?

         14       A.   Yes.

         15       Q.   Okay.  Okay.  Number 4, operate a railroad, 

         16   what was the date you accomplished that?

         17                MR. NEBLETT:  Objection, form.

         18       A.   Are you suggesting we completed that activity?

         19       Q.   (By Mr. Beckham) No.  When's the date you first 

         20   began to operate a railroad?

         21       A.   It's the date of incorporation because we also 

         22   at that time transferred over -- 

         23       Q.   Okay.  So --

         24       A.   -- transferred over the work product that we 

         25   had --
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          1       Q.   So that's December 20, 2012?

          2       A.   That's --

          3       Q.   It's in your stack here.  Do you want to 

          4   double-check it?  Or do you want -- 

          5       A.   No, I believe that.

          6       Q.   Okay.  Okay.  So are there any other facts -- I 

          7   want to make sure Exhibit 6 is your complete testimony.  

          8   Any other facts that TCRI must perform to acquire 

          9   eminent domain in addition to the four items you've 

         10   listed?

         11       A.   We could do --

         12                MR. NEBLETT:  I'm going to object to that 

         13   the question, it's still a legal question, even though 

         14   it purports to ask for facts, asks for facts, the 

         15   factual basis of what must constitute a railroad is 

         16   still a legal question.  So to the extent you think you 

         17   can answer that, you can give your understanding, 

         18   Mr. McCabe.  Otherwise, I ask that you not give any 

         19   legal opinions.  

         20       A.   Okay.  I'm not going to give any legal 

         21   opinions.  It's more -- sub bullets under operate a 

         22   railroad.  So we have -- 

         23       Q.   (By Mr. Beckham) May I ask you a question on 

         24   that --

         25       A.   -- Virgin Trains -- 
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          1       Q.   Are you saying operating a railroad is all the 

          2   things you've discussed earlier:  Hiring engineers, 

          3   dealing with the federal government, doing the planning 

          4   and the promoting?

          5       A.   That's correct.

          6       Q.   Those are the sub bullets?

          7       A.   That's correct.

          8       Q.   Okay.  Then I'll write -- I'll put those in.  

          9   Okay.  I wrote a bullet planning, bullet promoting, 

         10   bullet hiring engineers to draw plans, and bullet making 

         11   rules with FRA.

         12       A.   We've engaged -- we have an operator of trains.

         13       Q.   You have a -- what's that?

         14       A.   Virgin Trains.

         15       Q.   Okay.  So you --

         16       A.   As a partner.

         17       Q.   When did you sign a contract with Virgin 

         18   Trains?

         19       A.   The first contract was three years ago.

         20       Q.   Okay.  So Virgin Trains is going to operate the 

         21   trains?

         22       A.   At this juncture.

         23       Q.   Okay.  So contract with Virgin Trains to 

         24   operate.  Tell me what Virgin Trains is going to do?

         25       A.   Operate the train.
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          1       Q.   Well, you said earlier that Texas Central was 

          2   going to handle the operations.  I guess you meant 

          3   ticket selling, customer service, the revenue side.  So 

          4   the nuts and bolts and grease and safety and security 

          5   are going to be handled by Virgin Trains?

          6       A.   No.  It -- the ultimate form of legal 

          7   relationship could still evolve, but TC -- 

          8       Q.   What does the contract say?

          9       A.   Well, as TCRI, by the definition is here as a 

         10   corporate representative, it includes -- well, if we 

         11   could get that definition out, it includes partners.  

         12   Could we get the definition out?  

         13       Q.   The definition of what?

         14       A.   TCRI for purposes of the deposition today.

         15       Q.   For the purpose of the deposition, TCRI is only 

         16   TCRI and its name, predecessor name.  Texas Central was 

         17   the one we used to include everybody.  

         18                MR. NEBLETT:  No, that's not right.  

         19                MR. BECKHAM:  Oh.  What are we talking 

         20   about?  

         21                MR. NEBLETT:  He's talking about on the 

         22   scope of the deposition.  

         23                MR. BECKHAM:  Oh.

         24                MR. NEBLETT:  The TCRI deposition.

         25                MR. BECKHAM:  Well, when you -- Robert, 
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          1   when you say that's not right, the definition I stated 

          2   is accurate, what the witness and I agreed to, what 

          3   those words meant today. 

          4                MR. NEBLETT:  If you want to frame it that 

          5   way, I -- 

          6                MR.BECKHAM:   Now it was we -- 

          7                MR. NEBLETT:  But he -- he was asking -- 

          8   he was asking about what it was in the scope -- the 

          9   deposition notice.

         10                MR. BECKHAM:  The deposition notice, okay. 

         11   Well, let's look at that.

         12                THE WITNESS:  So on the --

         13                MR. NEBLETT:  Here, I need to look at it.

         14       A.   Page 2, Number 1.  Could you read that out loud 

         15   for us since I don't have a copy of it in front of me?  

         16                MR. NEBLETT:  This is my copy here.  

         17       Q.   (By Mr. Beckham) In the definitions, TCRI -- 

         18   no, you or your means, Texas Central Railroad 

         19   Infrastructure, agent's partners, employees, affiliates, 

         20   representatives or other persons.  So I've been asking 

         21   you questions -- you remember earlier when we said TCRI 

         22   means TCRI, right?  Do you remember that, sir?

         23       A.   I do.

         24       Q.   Okay.  Now, are you saying that there's -- you 

         25   know what a partnership is, right?
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          1       A.   In some forms, yes.

          2       Q.   Okay.

          3       A.   As loose as you and me calling each other 

          4   partners -- 

          5       Q.   Okay.  

          6       A.   -- or as formalistic as it could be with a -- 

          7       Q.   -- a legal -- 

          8       A.   -- a legal entity.

          9       Q.   And I don't -- I'm not interested in a -- the 

         10   marketing term of American and British Airways are 

         11   partnering up or Wal-Mart and Texaco gasoline are, you 

         12   know, partners.  I -- does TCRI have any legal partners?

         13       A.   I -- it's -- it's unclear to me exactly from a 

         14   legal perspective what the -- what the relationships 

         15   are.

         16       Q.   Okay.  Well, you know --

         17       A.   We have contracts for -- for what we are 

         18   currently in -- 

         19       Q.   But you know a contract doesn't make somebody a 

         20   partner in a legal sense?

         21       A.   That's true.

         22       Q.   That's when you agree to share profits and 

         23   losses and --

         24       A.   That's true.

         25       Q.   Okay.  And so there are arms' length contracts 
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          1   where TCRI is hiring, in this instance, Virgin Trains to 

          2   perform the operational function, true?  

          3       A.   True.

          4       Q.   Okay.  

          5       A.   And -- and/or because it could still evolve, it 

          6   could be a joint venture, for instance.  That's, you 

          7   know, it's in the development stage of the project.

          8       Q.   Okay.  

          9       A.   So it's --

         10       Q.   But --

         11       A.   -- unclear.

         12       Q.   Texas Central Partners is going to own the 

         13   train, right?

         14       A.   What about if it's financed?

         15       Q.   Well, who owns -- I mean, you still own the 

         16   house if it's financed.

         17       A.   Well, you could --

         18       Q.   Who's going to own the train, which entity?

         19       A.   TCRR, likely.

         20       Q.   Okay.  TCRR will own the train.  Which entity 

         21   will own the real estate?

         22       A.   TCRI.

         23       Q.   TCRI will own the real estate?  

         24       A.   Civil Works.  And as to the final form of 

         25   between those two companies, to the best of my 
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          1   knowledge, and that's the intent.

          2       Q.   Okay.  And -- and who will -- which company 

          3   will own the tracks?

          4       A.   TCRI.

          5       Q.   Okay.  So TCRR owns the trains, TCRI owns the 

          6   tracks and the dirt, and TCP owns both of those two 

          7   companies?

          8       A.   Yes, I believe.

          9       Q.   Okay.

         10       A.   That's the intent.

         11       Q.   And that -- that's the intent.  And -- and the 

         12   relationship between the affiliates may change over 

         13   time?

         14       A.   I believe that to be true.

         15       Q.   And the current intent is that -- tell me who 

         16   Virgin Trains is?

         17       A.   They're a UK-based railroad that operates 

         18   trains.

         19       Q.   Okay.  And do they operate trains in the United 

         20   States?

         21       A.   They do not.

         22       Q.   Okay.  Who operates Amtrak, for example?

         23       A.   Amtrak.

         24       Q.   Okay.  So they have their own operations 

         25   in-house?
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          1       A.   Correct.

          2       Q.   Okay.  And Virgin Trains has substantial 

          3   expertise running trains?

          4       A.   They do.

          5       Q.   Do they operate the Eurostar?

          6       A.   I know they do not.

          7       Q.   Is there a high-speed express train operational 

          8   in the UK --

          9       A.   There is.

         10       Q.   -- Over 150 miles an hour?

         11       A.   There is.

         12       Q.   What is it called?  

         13       A.   HS1.  HS1.

         14       Q.   Okay.  And Virgin Trains operates HS1?

         15       A.   No, they do not.

         16       Q.   Who does?

         17       A.   I don't know.

         18       Q.   Okay.  Does Virgin Trains operate an express 

         19   high-speed rail?

         20       A.   How do you define express high-speed rail?  

         21       Q.   I've seen -- I'm going to ask you on that one.  

         22   I've seen something, I don't know if it's in TxDOT, but 

         23   it's over a hundred -- maybe it's some FRA rules, but 

         24   over 140 or over 150, there's the highest category which 

         25   the Shinkansen would be in.  What is that called?



�
                                                                      182



          1       A.   Yeah.

          2       Q.   I've forgotten the right name.

          3       A.   You could call that for today high-speed rail.

          4       Q.   Well, they call the Acela high-speed rail, and 

          5   we all know that's not true, right?

          6       A.   That's true.  There's a number of definitions, 

          7   depends which agency, because TxDOT had different -- 

          8   different definitions -- 

          9       Q.   Isn't there one called express high-speed rail 

         10   or premium, some adjective before high-speed rail?

         11       A.   There's new -- new acronyms invented every year 

         12   for different speed classes.

         13       Q.   Well, what's -- what's the -- what's the name 

         14   for the highest class speed?

         15       A.   You can call it high-speed rail.

         16       Q.   Okay.  Does Virgin Trains operate high-speed 

         17   rail currently?  

         18                MR. NEBLETT:  Objection, form.

         19       A.   They do not operate trains above 150 miles an 

         20   hour.

         21       Q.   (By Mr. Beckham) Okay.  But they're going to 

         22   learn how to do it by the time you guys get started?  

         23                MR. NEBLETT:  Objection, form.

         24       A.   Yes, just like the Taiwanese did.

         25       Q.   (By Mr. Beckham) Okay.  And so the -- and you 
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          1   believe that the operational contract was signed by TCRI 

          2   with Virgin Trains?

          3       A.   Correct.

          4       Q.   When was that contract signed?

          5       A.   In the last several months.

          6       Q.   When was it negotiated?

          7       A.   Over the last year.

          8       Q.   Okay.  

          9       A.   I'm not -- I'm not familiar with the final form 

         10   of contract, so I couldn't tell you --

         11       Q.   All right.

         12       A.   -- whether it's executed or intent to execute, 

         13   in the final stages, or if, you know, there's a 

         14   different alternative being considered.

         15       Q.   Okay.  So there might not be a contract yet?

         16       A.   Oh, no, there is a contract with Virgin 

         17   currently.

         18       Q.   Signed?

         19       A.   Yes.

         20       Q.   You're just saying they may be renegotiating or 

         21   looking at something different?

         22       A.   Correct.

         23       Q.   Okay.  And earlier -- I'll come back to that.

         24                Do you speak Japanese?

         25       A.   Not much.
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          1       Q.   How much?

          2       A.   Twelve words.

          3       Q.   Oh.  Have you had Japanese training?  Tried to 

          4   learn it?

          5       A.   No.

          6       Q.   What is Texas -- Texas Central Rail Holding 

          7   LLC?

          8       A.   It's an entity underneath Texas Central 

          9   Partners.

         10       Q.   What does it do?

         11       A.   It's an investment company -- a company for 

         12   investors.

         13       Q.   Okay.  Does Texas Central intend to put fiber 

         14   optic or pipelines or anything else within the condemned 

         15   land?

         16       A.   Not outside of what we intend to use for the 

         17   railroad, meaning, fiber optic, we could likely use 

         18   fiber optic in the operation of the train's 

         19   communication system.

         20       Q.   All right.  Would -- would that fiber optic 

         21   backbone be available to be leased or bandwidth sold on 

         22   that to third parties?

         23       A.   It's too early to tell.  

         24       Q.   But that's -- that's been looked at?

         25       A.   It is --
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          1                MR. NEBLETT:  Objection, form.

          2       A.   It is under discussion.

          3       Q.   (By Mr. Beckham) Okay.  How about pipelines?

          4       A.   Not that I'm aware of.

          5       Q.   Okay.  And does Texas Central contend that it 

          6   can condemn for a railroad but also get fiber optic for 

          7   lines to sell to third parties?

          8                MR. NEBLETT:  I'm going to object to the 

          9   question.  

         10                MR. BECKHAM:  I bet you are.

         11                MR. NEBLETT:  It asks for a legal 

         12   response, and I'm going to instruct the witness not to 

         13   answer.

         14                MR. BECKHAM:  Even Brad got the joke on 

         15   that one.

         16                MR. NEBLETT:  Yeah, he hasn't been here 

         17   for all the fun.

         18       Q.   (By Mr. Beckham) When did -- when did Texas 

         19   Central first become an interurban electric railway?  

         20                MR. NEBLETT:  Object to the form of the 

         21   question, and I'm going to object to the extent that 

         22   that seeks a legal answer and I'll instruct the witness 

         23   not to respond with any legal response.

         24       Q.   (By Mr. Beckham) Just factually, when does -- 

         25   when does TCRI contend they became a -- an interurban 
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          1   electric railroad?

          2       A.   Consistent with operating a railroad, because 

          3   the technology is all electric.

          4       Q.   Well, when?  Was that once you filed the 

          5   amended purpose and included that?

          6       A.   Well, yeah, and we've talked about it as part 

          7   of operating -- when we thought we operated a railroad, 

          8   so it's part that --

          9       Q.   So when --

         10       A.   -- the same thing.

         11       Q.   When?

         12       A.   You can go back on the record and see what I 

         13   gave you for that answer.  I forgot.

         14       Q.   I don't think you gave me one.

         15       A.   I thought I did. 

         16       Q.   Are you saying it was December 20th of 2012, 

         17   the day it was incorporated, or are you saying it was on 

         18   January 21st, 2015, when the corporate purpose was 

         19   amended -- 

         20                MR. NEBLETT:  I'm going to object --

         21       Q.   (By Mr. Beckham) -- or some other date?  

         22                MR. NEBLETT:  -- to the extent that it 

         23   seeks a legal opinion and instruct the witness not to 

         24   answer any legal responses.

         25       A.   Yeah, we've talked about this, Mr. Beckham, 
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          1   that I didn't -- it's not a specific, in part, in -- 

          2   our -- my -- our understanding is it's in the collective 

          3   of the activities that we take along with the formation 

          4   and filing.

          5       Q.   (By Mr. Beckham) Well, if it's a matter of 

          6   we've got to -- we've got to undertake these other 

          7   activities, then don't you have to do enough of them to 

          8   qualify, I mean, or just the first day you do one?

          9       A.   I don't know.

         10       Q.   Okay.  So -- and the corporation doesn't know?

         11                MR. NEBLETT:  Objection, form.

         12       A.   Well, I'd ask you:  Why do you think we would 

         13   debate that internally?  Because we're in the -- our 

         14   business pursuit is --

         15       Q.   (By Mr. Beckham) Because the future of your 

         16   eminent domain power depends on it, that might be a 

         17   reason?

         18       A.   If you --

         19       Q.   That's the answer to your question.

         20       A.   If you say so.

         21       Q.   Well, you don't -- Texas Central agrees you 

         22   don't get eminent domain just because you claim it, 

         23   right?

         24                MR. NEBLETT:  Objection to the extent that 

         25   asks for a legal opinion.  Don't respond with a legal 
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          1   answer, Mr. McCabe.  

          2       A.   Can you repeat the question?

          3       Q.   (By Mr. Beckham) Yeah.  Texas Central does not 

          4   contend that they have eminent domain just because they 

          5   claim it.  

          6                MR. NEBLETT:  Same objection.

          7       Q.   (By Mr. Beckham) Right?  That would be crazy.

          8       A.   Previously when you asked me, I said, in part, 

          9   is that we feel like we've met the requirements.

         10       Q.   That's not what I asked you.  Texas Central 

         11   does not claim it has eminent domain authority just 

         12   because it's claimed that or proclaimed that?

         13       A.   We've -- 

         14                MR. NEBLETT:  Same objection.

         15       Q.   (By Mr. Beckham) Right?

         16       A.   We've -- that's right, because --

         17       Q.   Okay.  

         18       A.   -- we operate a railroad.

         19       Q.   All right.  A railroad that doesn't exist 

         20   physically, true?

         21       A.   That's correct. 

         22                MR. NEBLETT:  Objection, form.

         23       Q.   (By Mr. Beckham) Well, so I guess what you're 

         24   saying is because of the activities of the consultant 

         25   prior to 12-20-2012, that Texas Central was an 
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          1   interurban electric railway when the body of work was 

          2   transferred over December 20th, 2012, true?

          3       A.   True.

          4       Q.   Okay.  Then why didn't Texas Central claim 

          5   eminent domain under Section 131 on December 26th, 2012?  

          6                MR. NEBLETT:  Objection, form.

          7       A.   I can't speak to that.  I don't know the 

          8   answer.

          9       Q.   (By Mr. Beckham) Okay.  So no one at the 

         10   corporation knows that?

         11       A.   I don't know that.

         12       Q.   Okay.  Who would know?  

         13                MR. NEBLETT:  Objection, form.

         14       A.   I don't know.

         15       Q.   (By Mr. Beckham) All right.  How many 

         16   interurban electric railways are in existence in Texas?

         17                MR. NEBLETT:  Objection, form.

         18       A.   I don't know.

         19       Q.   (By Mr. Beckham) Okay.  You're in that business 

         20   and you don't know?  

         21                MR. NEBLETT:  Objection, form.

         22       A.   I'm in the business of this project.

         23       Q.   (By Mr. Beckham) Well, is there one interurban 

         24   electric railway in existence in Texas?

         25       A.   I'm not --
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          1       Q.   Certainly, you would know that, wouldn't you, 

          2   sir?  

          3                MR. NEBLETT:  Objection, form.  Objection, 

          4   it also is outside the scope of the deposition notice.  

          5       Q.   (By Mr. Beckham) Go ahead.  

          6                MR. NEBLETT:  You can answer.  If you 

          7   don't know, say you don't know.  

          8       A.   I don't know.

          9       Q.   (By Mr. Beckham) Well, have you checked?  

         10       A.   Checked what?  

         11       Q.   For the existence of an interurban electric 

         12   railway?

         13       A.   Has our -- individually or corporately?  Is it 

         14   -- 

         15       Q.   As a corporation.  

         16       A.   Has the company looked into -- 

         17       Q.   Sure.  

         18       A.   -- is there in existence in the state of 

         19   Texas -- see if I understand your question correctly -- 

         20   in the state of Texas, is there -- 

         21       Q.   It's real simple.  Does TCRI know if there's an 

         22   interurban electric railway in existence in the state of 

         23   Texas?

         24                MR. NEBLETT:  Objection, it's outside the 

         25   scope of the deposition notice.  And if you can answer 
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          1   it, Mr. McCabe, answer it --

          2       A.   I don't know.

          3                MR. NEBLETT:  But if you don't know, just 

          4   say you don't know.

          5       A.   I don't know.

          6       Q.   (By Mr. Beckham) You're pretty familiar with 

          7   the railroad business in Texas, aren't you?

          8       A.   Parts of it.

          9       Q.   Okay.  Have you ever heard of one?

         10       A.   I --

         11       Q.   You personally?

         12       A.   Am I here individually or corporately?  

         13       Q.   I'm just asking you a question.  If you want to 

         14   say you don't want to answer, then say it.

         15       A.   I don't want to answer.

         16       Q.   Okay.  And why don't you want to answer?

         17       A.   I don't want to answer.

         18       Q.   Okay.  And -- is TCRI claiming to be a railroad 

         19   and an interurban electric railway?

         20       A.   It is.

         21       Q.   They're claiming to be both?

         22       A.   It is.

         23       Q.   Okay.  Do you have to be a railroad in order to 

         24   be an interurban electric railway?  

         25                MR. NEBLETT:  I'm going to object to the 
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          1   extent that asks for a legal opinion and ask that you 

          2   not give any legal opinions, Mr. McCabe.  

          3       A.   I -- yeah. 

          4                MR. NEBLETT:  In fact, I'm going to do 

          5   more than that.  I think that's a pure legal question.  

          6   I'm going to instruct the witness not to answer.

          7                THE WITNESS:  Yeah.  

          8                MR. BECKHAM:  Why don't we take a little 

          9   break?  

         10                MR. NEBLETT:  Okay.

         11                THE VIDEOGRAPHER:  3:25.  We're off the 

         12   record.

         13                (Recess.)

         14                (Back on the written record without video 

         15   at 3:58 p.m.)

         16                MR. BECKHAM:  We have discussed an 

         17   agreement to recess the deposition at 5 and take up our 

         18   remaining time at another time and location to be worked 

         19   out between counsel.  Mr. MaCabe has a flight.  We have 

         20   a flight.  Both of us could take later flights, but 

         21   we're trying to work this out; is that right, Counsel?  

         22                MR. NEBLETT:  Yeah, that's right.

         23                MR. BECKHAM:  And we have advised you 

         24   that -- and I know you don't agree, I just want to say 

         25   this so nobody says I didn't say it, that we're going to 
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          1   be asking for additional time anyway.  You said at this 

          2   point you're not able to agree to that until you talk to 

          3   your client, and I trust that you'll talk to your client 

          4   and get back to me at a later date on that.

          5                MR. NEBLETT:  That's correct.

          6                MR. BECKHAM:  Okay.  All right.

          7                MR. DOW:  But also in terms of the 

          8   unfinished deposition and the transcript for that, are 

          9   you guys willing to agree that you're not going to use 

         10   that in any pleading, hearing -- 

         11                MR. BECKHAM:  Well --

         12                MR. DOW:  -- you know, until we get it 

         13   finished?  

         14                MR. BECKHAM:  Yeah, that's a good -- 

         15   that's a good question, and that's why -- and we've been 

         16   off the record for 15 minutes discussing this.  We said 

         17   we could agree to that if you guys would agree that this 

         18   is the hearing, this case will have the first injunction 

         19   hearing.  And we talked with Brad about letting it -- 

         20   you know, cooperating on than and scheduling a hearing.  

         21   While we don't represent every landowner in the state of 

         22   Texas that's in its path, you know, we may effectively 

         23   end up being that law firm.  And Brad, as a gentleman 

         24   and a scholar, said, hey, you know, with the -- with the 

         25   contrary positions, we can't agree to do that.  And we 
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          1   said, logically and logistically, it makes the most 

          2   sense to plan on that.  But if you guys -- I mean, you 

          3   guys have filed cases and given four days' notice before 

          4   answer date, when there's no emergency, and so as soon 

          5   as you guys go and do that, I promise you I'm going to 

          6   use this deposition.  If you want to agree that the 

          7   Miles' case has the first injunction hearing, then we 

          8   won't use it anywhere.  But as long as -- I mean, Brad 

          9   is saying, we're going to find a place that you aren't 

         10   and we're going to go proceed against somebody else.

         11                MR. NEBLETT:  No, that's not what he's 

         12   saying.

         13                MR. BECKHAM:  Well, that's kind of what 

         14   he's saying.  And so, you know, we can't agree.  You 

         15   know, y'all can argue that your guy hasn't signed it or 

         16   whatever, I mean, you -- you can try to -- try to keep 

         17   us from using it, but it would be our intention to use 

         18   it in any hearing, anything that you guys institute.

         19                If you guys want to think about our 

         20   request to -- just to get the Miles' hearing scheduled.  

         21   And we told you off the record we'll give you Miles' 

         22   deposition.  Let us know when you want it, if you want 

         23   to agree just to tee it up rationally.  I mean, we're 

         24   going show up wherever.  I mean, if we don't represent a 

         25   guy, we're going to intervene.  I mean, so why are we 
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          1   playing cat and mouse running all over the state?  It 

          2   just doesn't make any sense, so.

          3                MR. DOW:  No, and I appreciate that.  I 

          4   just -- but I do want to make it clear, though, 

          5   certainly you guys were free to use the transcript once 

          6   we have a finished deposition.  We're not waiving 

          7   signature.  We're insisting that the witness have an 

          8   opportunity to -- to read and sign.  And so that's why 

          9   I'm asking about if we don't -- we're obviously not 

         10   going to finish today, and so an unfinished transcript 

         11   before the deposition is completed, I'm just -- my 

         12   request is that that not be used.  

         13                MR. BECKHAM:  You guys are too fine of 

         14   lawyers to play games.  You've ordered it on a rush 

         15   transcript, so he could -- he could look at it and have 

         16   it -- the first part signed real soon.  But if you're 

         17   just going to -- 

         18                MR. DOW:  We'll do -- I'm happy to do 

         19   that, Blake, if that will kind of -- 

         20                MR. BECKHAM:  Okay.  

         21                MR. DOW:  -- expedite things.

         22                MR. BECKHAM:  Well, I'm not going to -- if 

         23   you guys won't tell us that there's not going to be 

         24   another hearing, I can't agree, period.

         25                MR. NEBLETT:  Well, we don't know that.
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          1                MR. BECKHAM:  Okay.  

          2                MR. NEBLETT:  I mean, we just can't be 

          3   restricted in that way.  We're --

          4                MR. BECKHAM:  Okay.  Well, I can't be 

          5   restricted either.

          6                MR. NEBLETT:  We have lots of landowners 

          7   who have other lawyers than you all.  And as you know, 

          8   we were happy to go to a hearing with you all and it got 

          9   postponed.  But we can't -- we can't obligate ourselves 

         10   to not go forward on another case that may be ripe to go 

         11   forward on.

         12                MR. BECKHAM:  Well, if I -- if I'm not in 

         13   that case, then maybe the deposition will get used.  But 

         14   I -- I will promise to get it to opposing counsel, you 

         15   know, to your opposing counsel.

         16                MR. NEBLETT:  Well, that's okay.

         17                MR. BECKHAM:  I can't be any more -- I'm 

         18   working with several other attorneys, as well, so we're 

         19   teaming up against you guys.  I just want you to know 

         20   that.

         21                MR. NEBLETT:  We figured that out.

         22                MR. ANDERSON:  I can't imagine. 

         23                MR. NEBLETT:  We figured that out already.

         24                (Back on the video record.)

         25                THE VIDEOGRAPHER:  4:03, beginning of tape 
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          1   Number 5.  We're on the record.

          2       Q.   (By Mr. Beckham) All right.  Did you look at 

          3   any documents during the break?

          4       A.   I did not.

          5       Q.   Okay.  Did you talk to anybody about the 

          6   deposition other than your attorneys?

          7       A.   No, I did not.

          8       Q.   With respect to TCRI's status as an alleged 

          9   interurban electric railway, has TCRI approached any 

         10   municipalities about crossing their streets?

         11       A.   Yes, we have.

         12       Q.   Okay.  What municipalities has TCRI approached?

         13                MR. NEBLETT:  Well, objection as that's 

         14   beyond the scope of this deposition notice.  Am I 

         15   missing something in here, Mr. Beckman?  

         16                MR. BECKHAM:  Patrick knows the notice 

         17   better than I do.  Are you instructing him not to 

         18   answer?  

         19                MR. NEBLETT:  I am unless you can 

         20   demonstrate to me that I'm missing something.  I don't 

         21   think that's within the scope of this deposition notice.

         22                MR. BECKHAM:  Yeah, Number 4, the basis 

         23   that you're an electric railway, one of the things they 

         24   go to do is contact municipalities.

         25                MR. NEBLETT:  That has nothing to do with 
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          1   whether we qualify as an electric railway or not.  I'm 

          2   going to instruct the witness not to answer.

          3                MR. BECKHAM:  Well, that's your opinion it 

          4   has nothing to do with qualifying, but if you come under 

          5   the statute and you're refusing to follow it, you 

          6   probably don't get an injunction, because you've got to 

          7   have clean hands, so.

          8                MR. NEBLETT:  No, this question inquires 

          9   as to whether we are an electric railway or not.

         10                MR. BECKHAM:  Well, are you acting like 

         11   one?  

         12                MR. NEBLETT:  And so your -- your question 

         13   goes beyond that and assumes that we're --

         14                MR. BECKHAM:  Robert, with all due 

         15   respect, your statement is -- your witness's statement, 

         16   we are all of these things, you have to trust us, and 

         17   any time I ask how it became one, you say it's a legal 

         18   opinion.  

         19                MR. NEBLETT:  Your question doesn't go to 

         20   the authority of TCRI or their -- or their capacity as 

         21   an electric railway.  That's -- and that's your scope 

         22   question.

         23                MR. BECKHAM:  Well, we disagree, but we'll 

         24   move on.

         25       Q.   (By Mr. Beckham) Who at -- you told me earlier 
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          1   you were not very familiar with the cost estimate by 

          2   TxDOT on 18.3 billion?

          3       A.   Correct.

          4       Q.   You have read the TxDOT study, which is 

          5   Exhibit 3, haven't you?

          6       A.   Sometime ago I have, yes.

          7       Q.   And you're aware that TxDOT, in conjunction 

          8   with Texas Central, estimated the cost of the line at 

          9   18.3 billion?

         10       A.   I'm not aware of -- I'm not aware of the -- 

         11   when you say in conjunction with, I'm not aware of what 

         12   all that constitutes.

         13       Q.   Okay.  And then are you aware that TxDOT reads, 

         14   "The characteristics utilized in optimized model run" -- 

         15   and I'm reading it out of Exhibit 3, "were based on 

         16   publicized assumptions being used by Texas Central, the 

         17   private consortium currently pursuing high-speed rail 

         18   between Dallas and Houston, which consisted of the 

         19   modifications listed below, it's removal of the stop at 

         20   College Station, reducing fare to $108, and increasing 

         21   the average travel speed to 160 miles an hour."

         22       A.   And what page is that?  

         23       Q.   It's on page 73.

         24                MR. NEBLETT:  Let's use the -- let's use 

         25   the court reporter's copy for him to use.  So what 
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          1   paragraph were you reading?  

          2                MR. MCSHAN:  Page 73.

          3                MR. BECKHAM:  Page 73, the three bullet 

          4   points there.

          5                MR. NEBLETT:  All right.

          6       Q.   (By Mr. Beckham) Has TCRI discussed with TxDOT, 

          7   the removal of the stop at College Station?  

          8       A.   We -- we do not have a removal of a stop at 

          9   College Station.

         10       Q.   And I say College Station, we -- 

         11       A.   Yeah, Grimes County.

         12       Q.   -- mean Grimes County.

         13                Is -- is the current plan to have a stop 

         14   in Grimes County?

         15       A.   Yes, it is.

         16       Q.   Where?

         17       A.   In Grimes County.  The draft EIS will reflect 

         18   an area of study of the station on the approximately 22 

         19   miles to the east and slightly to the south off of 30, 

         20   high -- State Highway 30.  

         21       Q.   You don't mean that, Interstate 30?

         22       A.   No, not Interstate 30.  It's a state highway.

         23       Q.   I'm sorry.  I misunderstood.  You're speaking 

         24   low and I didn't hear you.

         25                So 22 miles to the east of what?
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          1       A.   Bryan-College Station.

          2       Q.   Okay.  And slightly south of Interstate 30?

          3       A.   Not Interstate 30.  

          4       Q.   I mean -- sorry, State Highway 30.

          5       A.   State highway.  Slightly north.

          6       Q.   Okay.  Slightly north or slightly south?

          7       A.   Slightly north.

          8       Q.   Okay.  22 miles east of College Station, 

          9   slightly north of State Highway 30?

         10       A.   Correct.

         11       Q.   Okay.  My verbal dyslexia is getting worse.  

         12                And that is the -- is the real estate 

         13   there under contract?

         14       A.   I believe it is.

         15       Q.   Who owns the real estate there?

         16       A.   I'm not sure which entity within our -- within 

         17   our umbrella of entities -- 

         18       Q.   And is --

         19       A.   -- has the ownership.

         20       Q.   -- the plan every train stops there or just 

         21   some?

         22       A.   Currently, our modeling is every train stops 

         23   there.

         24       Q.   Okay.  And when you say "our modeling," what is 

         25   the document that you looked at to understand what your 
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          1   modeling is?

          2       A.   So we have a -- an engineering document that 

          3   calculates run times and, in part, we had those 

          4   simulations, if you will, of run time.

          5                (Cell phone buzzing.)  My apologies, I'm 

          6   going to turn this off.  I may need to take a break.  I 

          7   have a kid emergency.

          8       Q.   I know.  Go ahead and do it.  That's fine.

          9       A.   So there's --

         10       Q.   You want to do it now?

         11       A.   I'll get him in just a minute.

         12                There's a -- we did engineering 

         13   simulations on what run times are, power consumption, 

         14   things along that -- that line.  And -- and then all of 

         15   those simulations had the service, which is half-hourly 

         16   service in the initial operations, from approximately 

         17   5:30 in the morning to 11:30 at night, all trains being 

         18   off at 11:30 at night, with all trains stopping in 

         19   Grimes County.

         20       Q.   And with the stop, what do you believe the -- 

         21   the time the train's in transit from Dallas to Houston?

         22       A.   Less than 90 minutes.

         23       Q.   How much less than 90 minutes?

         24       A.   Well, it will ultimately depend on the exact 

         25   alignment that the FRA will release here later in the 
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          1   year, but it's close to 90 minutes.  So whether the 

          2   train is modeled to take 82 or 84 minutes or 87 minutes, 

          3   we've -- we will likely, at this juncture, a decision 

          4   was made that we would run the train so that, whether it 

          5   stops or doesn't stop, it's a 90-minute run from Dallas 

          6   to Houston.

          7       Q.   In the -- you were telling us earlier about 

          8   some of the activity, the factual activities that TCRI 

          9   has performed in order to acquire eminent domain, and 

         10   one of those was working with the FRA on safety issues?

         11       A.   Uh-huh.

         12       Q.   Answer verbally, please.

         13       A.   Yes.

         14       Q.   Does that also involve the safety at the 

         15   station as far as screening passengers, those types of 

         16   things?

         17       A.   It does.

         18       Q.   Okay.  And what agency will dictate what has to 

         19   happen to get on the train as far as security?

         20       A.   Well, that's something into the future.   

         21   Currently, we -- our approach is that we will comply and 

         22   it's under the Federal Railroad Administration and we 

         23   are in discussion with Homeland Security.

         24       Q.   Okay.  So there will be some type of safety 

         25   screening prior to boarding the train?
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          1       A.   We'll comply with all the regulations.  So what 

          2   the regulations may look like in five, six, seven, eight 

          3   years from now, I know that our intent is we must comply 

          4   in order to operate the train, and so we would -- we 

          5   would comply.  But to say that there's going to be 

          6   screening today when there's not screening, as well as 

          7   we've not completed the dialogue with the Railroad 

          8   Administration-Homeland Security on that aspect of the 

          9   railroad, I -- I don't --

         10       Q.   Who is the TCRI personnel that's dealing with 

         11   Homeland Security?

         12       A.   The former inspector general of Amtrak, Fred 

         13   Weiderhold. 

         14       Q.   Okay.  And so does -- does Homeland Security 

         15   have the final say or -- or FRA on what boarding type 

         16   safety issues are going to be?

         17       A.   The FRA.

         18       Q.   Okay.  And so --

         19       A.   At this juncture.

         20       Q.   Homeland Security has input, FRA has the final 

         21   say?

         22       A.   I believe that to be correct.

         23       Q.   All right.  And the -- the -- the currently 

         24   planned train will not connect anywhere with Amtrak, 

         25   true?
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          1       A.   It will not share a track with Amtrak.

          2       Q.   Let me see if you can answer my question.

          3       A.   What do you mean by connect?  

          4       Q.   What do you mean -- what does connect mean to 

          5   you?

          6       A.   Across a platform.

          7       Q.   Cross a platform?

          8       A.   Across a platform, correct.

          9       Q.   Okay.  All right.  So under your definition of 

         10   connect -- under TCRI's definition of connect, the 

         11   planned high-speed rail will not connect with Amtrak?  

         12                MR. NEBLETT:  I'm going to object to the 

         13   question as being beyond the scope of this deposition 

         14   and instruct the witness not to answer.

         15                MR. BECKHAM:  Wow.

         16                MR. NEBLETT:  Doesn't have anything to do 

         17   with surveying on Mr. Miles' property.  And it's not 

         18   within this deposition notice.

         19                MR. BECKHAM:  I think -- don't we have 

         20   something about the routes in there?  

         21                MR. MCSHAN:  We have preferred route.

         22       Q.   (By Mr. Beckham) Under the preferred route, 

         23   there's not going to be any connection with Amtrak; is 

         24   that right?  

         25                MR. NEBLETT:  I'm going to object any 
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          1   testimony that relates to Amtrak as being outside the 

          2   scope of this deposition notice. 

          3                MR. BECKHAM:  It's the preferred route.

          4                MR. NEBLETT:  We objected to the testimony 

          5   about the preferred route.

          6                MR. BECKHAM:  What was the basis of the 

          7   objection on preferred route?  

          8                MR. NEBLETT:  Well, we put it in our 

          9   objections, so if you read our objections, you would 

         10   see.

         11       Q.   (By Mr. Beckham) Why -- how has Mr. Miles -- 

         12                MR. BECKHAM:  Okay.  I'm going to go 

         13   prepare -- is it okay if I just like use the Treaty Oak 

         14   Room?  

         15                MR. NEBLETT:  That's fine.

         16                MR. BECKHAM:  Is that okay with you? 

         17                Yeah, can we -- you want -- this would be 

         18   a good time to take a break and do his call?

         19                MR. NEBLETT:  Sure.

         20                THE VIDEOGRAPHER:  4:15, we're off the 

         21   record.

         22                (Recess.)

         23                THE VIDEOGRAPHER:  4:17.  We're on the 

         24   record.

         25                (By agreement, Mr. Beckham exited the depo 



�
                                                                      207



          1   and Mr. McShan continues the examination.)

          2                         EXAMINATION

          3   BY MR. MCSHAN:

          4       Q.   I wanted to back up to something you said, I 

          5   think the first 30 minutes we were here, you said you 

          6   had talked to someone at the Surface Transportation 

          7   Board, you personally?  

          8       A.   I have.

          9       Q.   In your capacity as vice president of TCRI?

         10       A.   I have.

         11       Q.   Who did you talk to?

         12       A.   Vickie Rutson.  

         13       Q.   Who's she? 

         14       A.   She's in the Office of Environmental Analysis.

         15       Q.   And what did y'all talk about?  

         16                MR. NEBLETT:  I'm going to object to that 

         17   line of questioning as being beyond the scope of this 

         18   deposition notice and instruct the witness not to 

         19   answer.

         20       Q.   (By Mr. McShan) Do you know if anyone else in 

         21   TCRI has talked to anyone at the STB?  

         22                MR. NEBLETT:  I have the same objection.

         23       A.   Yes.

         24                MR. NEBLETT:  I'm instructing you not to 

         25   answer.  I guess I should have said, same objection, 
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          1   same instruction.

          2                THE WITNESS:  I took the objection and not 

          3   the instruction.

          4       Q.   (By Mr. McShan) What number is that, the TxDOT 

          5   report?

          6                MR. DOW:  3.  

          7       A.   That's 3?  Not a sticker on it.

          8       Q.   (By Mr. McShan) Okay.  You've got it there.

          9       A.   On this copy anyway.

         10       Q.   You've got it there.  He asked you a second ago 

         11   and you confirmed that TCR does intend to have a stop in 

         12   Brazos Valley?

         13       A.   That's correct.

         14       Q.   Are you aware that the Brazos Valley County 

         15   county governance voted against having it there?

         16       A.   I am.

         17       Q.   Are you aware that the Texas A&M student senate 

         18   and voted against having a stop there?

         19       A.   I am.

         20       Q.   Has that impacted TCRI's plan with respect to 

         21   putting a stop there?

         22       A.   It has not.

         23       Q.   If you will look on page 71 of this report, 

         24   please.  A minute ago, Blake referred you to page 73.  

         25   And page 73 is the page where it says that TxDOT had run 
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          1   the model based on assumptions, one of them being remove 

          2   the station stop at College Station.  Do you see that?

          3       A.   I do.

          4       Q.   And then on page 74, there's a chart there that 

          5   shows the results of running the model with the 

          6   assumptions in there.  Do you see that on the right 

          7   side, page 74?

          8       A.   I do.

          9       Q.   Okay.  And then for the capital cost, you'll 

         10   see the 16.8 billion, and that is with the removed 

         11   station stop at College Station.  Do you understand 

         12   that?

         13       A.   Insofar as it's TxDOT's assumptions --

         14       Q.   Right, but --

         15       A.   -- sure.

         16       Q.   Okay.  Now, let's flip back to page 71.  This 

         17   is the model that was run without the assumptions.  And 

         18   for Dallas to Houston, it says upfront capital cost of 

         19   18.3 billion.  I guess my question is:  I don't 

         20   understand or do you understand, in your capacity as a 

         21   vice president of TCRI, why the cost would go down -- or 

         22   go up 1.5 million?  Is the -- 1.5 billion, is the stop, 

         23   is it going to cost 1.5 billion to put that stop in 

         24   there?

         25       A.   I don't believe so.  Again, this -- this is a 
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          1   TxDOT work product that we may or may not agree with 

          2   their assumptions and/or calculations in.

          3       Q.   Do you agree with the assumptions and 

          4   calculations that were in the feasibility study that you 

          5   looked at as part of your factual background review to 

          6   prepare for this deposition by the Louis Berger Group?

          7       A.   I do.

          8       Q.   Do you -- are you aware that TxDOT licensed the 

          9   use of its software to the Louis Berger Group to run its 

         10   models?

         11       A.   I am.

         12       Q.   So in February of 2013, the Louis Berger Group 

         13   ran its models using the same software that TxDOT used 

         14   in December of 2013; is that correct?

         15       A.   Insofar as I know.  I'll take your word at it.  

         16   In addition, there's the assumptions.  And I don't know 

         17   what all the assumptions were or were not used by our 

         18   own ridership, because and I don't have that level of 

         19   knowledge.  And I certainly don't know the assumptions 

         20   for data input into the model, because it does have a 

         21   number of inputs, as -- as I've heard.  I'm not fluent 

         22   in ridership modeling.

         23       Q.   Well, would you agree with me that if you 

         24   removed the station stop at College Station, that the 

         25   cost is going to go down?
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          1       A.   Capital cost, correct.

          2       Q.   And that ridership is going to go up?

          3       A.   No.  I don't agree.

          4       Q.   So if you'll look on page 73, below the three 

          5   bullet points, it says, "The above-listed modifications 

          6   results in a forecasted ridership that more than doubled 

          7   from the original model, increasing from 3.8 million to 

          8   7.8 million annual riders."  Do you know why that would 

          9   be the case?

         10       A.   I don't.

         11       Q.   Do you question the accuracy of the upfront 

         12   capital cost estimated by TxDOT in this report?  

         13                MR. NEBLETT:  Objection, form.

         14       A.   I do.

         15       Q.   (By Mr. McShan) On what basis?

         16       A.   On the basis I don't know how it's put 

         17   together.

         18       Q.   Well, it was put together using the same 

         19   software that TCRI's consultant, Louis Berger Group 

         20   used, was it not?

         21       A.   We've talked about the differences in having a 

         22   model and putting data inputs into the model with regard 

         23   to the assumptions.  I don't have knowledge of -- of 

         24   TxDOT's use of the model.  And quite frankly, I don't 

         25   have a comprehensive understanding of our use of the 
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          1   model with regard to the assumptions and the inputs.

          2       Q.   Did TCRI or anyone at TCRI ever have any 

          3   communications or discussions with TxDOT regarding the 

          4   publication of this report?

          5       A.   Can you restate -- could you say that again?

          6       Q.   Well, you said earlier that you had reviewed 

          7   the 2013 feasibility study, correct?

          8       A.   Correct.

          9       Q.   Which contains cost estimates and ridership 

         10   projections.  

         11       A.   Correct.

         12       Q.   Do you understand that that feasibility study 

         13   has not been released in its entirety --

         14       A.   Correct.

         15       Q.   -- to the public?  This study here, the TxDOT 

         16   study, contains ridership projections, capital cost 

         17   estimates, and it has been released to the public.  My 

         18   question is:  Did you have any -- you or anyone at TCRI 

         19   have any discussions with TxDOT about whether or not 

         20   they would publish this report?  Did you authorize them 

         21   to publish this report?

         22       A.   No.

         23                MR. NEBLETT:  Objection, form.

         24       A.   No.

         25                MR. MCSHAN:  Do you guys know what exhibit 
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          1   we're on?  10, does that sound right?

          2                (Exhibit 10 marked for identification.)

          3       Q.   (By Mr. McShan) Mr. MaCabe, this is the -- this 

          4   is TCRI's amended answer and counterclaim filed in this 

          5   case.  Have you reviewed this document, I assume?

          6       A.   I have.

          7       Q.   When did you last review it?

          8       A.   In the last week.

          9       Q.   The Statement of Facts begin on page 4.  I'd 

         10   like you to look at page 5, please, sir.  You'll see in 

         11   Paragraph 23, it says, "Due to the lineal and 

         12   interrelated nature of the project, TCRI's failure to 

         13   legally identify and finalize the route on the property 

         14   places the ultimate design and acquisition of the 

         15   project in jeopardy."  What is your understanding of the 

         16   meaning of the word "acquisition" there?

         17       A.   In furtherance of the project.  And what I mean 

         18   by that is, in -- when our people are going to go onto 

         19   the property and look at the physical features, that if 

         20   there is a feature there that would be negative -- have 

         21   a negative impact on the train, let's just say a cave, 

         22   that it has an impact on the -- on the line for several 

         23   miles on each side of that, that structure.  So we would 

         24   need to then reexamine the -- that proposed alignment 

         25   and make changes to that alignment, which also changes 



�
                                                                      214



          1   the area of study, which then also would change the 

          2   areas for access as well as in the future with regard to 

          3   providing offers to landowners for purchase of their 

          4   property.

          5       Q.   Okay.  Thanks for that.

          6                My question is:  How does the failure to 

          7   get on to Miles' property place the project in jeopardy?

          8       A.   Without a doubt it places it into -- into 

          9   jeopardy.

         10       Q.   How so?

         11       A.   We've completed our desktop studies, and we're 

         12   now at a point to be out in the field, both on the 

         13   boundary surveys to identify property and identify those 

         14   structures or presence-absence of structure, as well as 

         15   set boundary markers, as well as to meet the 

         16   requirements of both the National Environmental 

         17   Protection Act, Environmental Impact Statement work, for 

         18   cultural, historical, archeological needs, the 

         19   presence-absence of certain fauna, habitat, animals, as 

         20   well as for the core with regard to the -- more specific 

         21   to the core with regard to floodplains and/or wetlands, 

         22   presence-absence of wetlands.  So it is of a critical 

         23   nature now that we've completed the desktop study and 

         24   have started this field work.

         25       Q.   Why -- I guess my question is:  Do you mean 
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          1   it's in jep -- ultimate jeopardy of not being able to 

          2   finish the project at all or just not being able to 

          3   finish the project and -- or begin construction now?

          4       A.   It may place the entire project at risk.  

          5       Q.   And that's what I want to know why?

          6       A.   And it could place the project at risk because 

          7   we have a number of agencies that, under a work plan, 

          8   that have -- we have hundreds of consultants working to 

          9   do a work plan to complete this work, which is required 

         10   of us under the regulatory initiatives.  And to not 

         11   maintain schedule -- 

         12       Q.   Whose schedule?

         13       A.   The FRA's approved -- it's on what's called the 

         14   dashboard.  So they have the agreement and cooperation 

         15   with a number of the U.S. Corps of Engineers, Army Corps 

         16   of Engineers and the Federal Railroad Administration, 

         17   and then the other agencies that would provide comment 

         18   on the EIS, that there is a schedule and resource 

         19   allocation.  And by not getting on someone's property at 

         20   this juncture, and a delay -- a delay of unknown time 

         21   has -- could have significant consequences.  For 

         22   instance, how to restart the project, if you will, of 

         23   getting all of these agencies back resourced and working 

         24   on our project is one.

         25       Q.   Well, what's the -- what's the deadline?  
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          1   What's the deadline for you getting onto Mr. Miles' 

          2   property to survey, that if you don't get on by that 

          3   date, then it's going to kill the project because of the 

          4   reasons you just said?

          5                MR. NEBLETT:  Objection, form.

          6       A.   There's an immediate need to get onto his 

          7   property -- 

          8       Q.   (By Mr. McShan) How -- 

          9       A.   -- and all the other properties.

         10       Q.   How immediate?

         11       A.   I don't understand your question.  Are you 

         12   asking is it today immediate?

         13       Q.   Yes.

         14       A.   Yes, it's today immediate.  We have people out 

         15   in the field this week, last week and a week before 

         16   doing work.

         17       Q.   Is there a deadline that has been established 

         18   by the FRA that is tied to this survey process which you 

         19   have to meet or you're going to lose those resources?

         20       A.   We -- yes, we have -- 

         21       Q.   What is that date?

         22       A.   We have a draft EIS publishing date.

         23       Q.   What is that date?

         24       A.   This fall, in October.

         25       Q.   October what?
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          1       A.   I don't recall if it's October 9th or November 

          2   3rd.  But you back up from that because these activities 

          3   need be completed in order for the work to be analyzed 

          4   and written up and documented and then published in the 

          5   draft EIS.

          6       Q.   By what date?

          7       A.   Well, I don't know specifically within 24 hours 

          8   what the date is.  We have people in the field today, so 

          9   every day of delay costs us money and puts the project 

         10   at risk.

         11       Q.   So it's June 23rd.  Would you say you are not 

         12   allowed on to Miles' property by August 1st, would that 

         13   jeopardize the ultimate -- your ultimate ability to 

         14   build this project?

         15       A.   It might -- 

         16                MR. NEBLETT:  Objection, form.

         17       A.   It might.  I can't disprove a negative.  You 

         18   don't know what you're going to find until you go out 

         19   there, and that's the point why you got to get out on 

         20   the property at this point.

         21       Q.   (By Mr. McShan) But you, sitting here today, 

         22   can't give me a date certain that you need -- that TCRI 

         23   needs to be -- needs to have access to Miles' property, 

         24   and if they don't have it by that date, it will place 

         25   the ultimate project in jeopardy?
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          1       A.   I answered it.  I can't prove -- disprove a 

          2   negative.

          3       Q.   And so --

          4       A.   So it's immediate.  It's ongoing.  Every day 

          5   there's a risk factor associated with not getting on the 

          6   property.

          7       Q.   And you told me already that that risk factor 

          8   is tied, at least in part, to a schedule that has been 

          9   set by the FRA?

         10       A.   And the U.S. Army Corps of Engineers, correct.

         11       Q.   And that is related to being able to get on the 

         12   property, to take a survey, to finish the -- all the 

         13   things that you said that lead up to the draft EIS?

         14       A.   That's correct, as well as the -- what's called 

         15   a 404, which is a Corps document, permit application 

         16   related to wetlands.

         17       Q.   I want you to assume with me for -- for a 

         18   moment that you're not allowed on any property from now 

         19   until, let's say, September, a month before this October 

         20   deadline, so you can't get any of these things done that 

         21   you just told me about.  At that point, what would 

         22   happen?  What would happen that would place the project 

         23   in jeopardy?  

         24                MR. NEBLETT:  Objection, form.  

         25       A.   That's real simple.  There would be no draft 
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          1   EIS published in October.  It would be a failure of us 

          2   to meet our business objectives.  You fail to execute on 

          3   a plan, it puts at risk the project funding, politics, 

          4   administration change.

          5       Q.   (By Mr. McShan) Okay.  I'll get to that.  I'm 

          6   just -- right now I'm just talking about the FRA.

          7       A.   Well, all of that is relevant.

          8       Q.   So the Federal Railroad Administration in 

          9   conjunction with TxDOT has agreed to do the 

         10   environmental survey, the draft EIS, correct?

         11       A.   Correct.

         12       Q.   And if that is not done by October, does the 

         13   Federal Railroad Administration say, well, y'all didn't 

         14   get it done by October, so we're out now?

         15                MR. NEBLETT:  Objection, form.

         16       A.   I can't speculate.  That sounds like that's a 

         17   hypothetical.

         18       Q.   (By Mr. McShan) It is a hypothetical.

         19       A.   Well, I don't want to answer the hypothetical.

         20       Q.   Well, you say here that the failure to legally 

         21   identify and finalize the route places the ultimate 

         22   design and acquisition of the property -- project in 

         23   jeopardy.  That's in the statement of facts --

         24       A.   Correct.

         25       Q.   -- which you swore to.
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          1       A.   That's fine.  I did.

          2       Q.   And so I'm trying to find out why that is the 

          3   case.  

          4       A.   I thought I've explained it.

          5       Q.   You explained that you needed to have this done 

          6   by October.  And now I'm asking you:  What would happen 

          7   in October that would put or place the project in 

          8   jeopardy?

          9       A.   I disagree.  I didn't say I need it done in 

         10   October.  You posed the question to me that if it wasn't 

         11   done in October, and I said -- and there's -- 

         12       Q.   Fair enough.  You're right.

         13       A.   There would be no way to publish a draft in 

         14   October.

         15       Q.   Fair enough.  Bad question.

         16       A.   Okay.

         17       Q.   I want you to assume for me that the draft EIS 

         18   for whatever reason cannot be published in October.  How 

         19   would that place the project in jeopardy?  What would 

         20   happen at that point?

         21       A.   There are -- it is not fully known what happens 

         22   at that point.  And some -- and what I mean by that is I 

         23   -- I don't control FRA resources and schedule, Number 1.  

         24   2 is with regard to meeting our business objectives, we 

         25   have commitments that we make with regard to pursuing 
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          1   our business objectives, and it's detrimental to -- for 

          2   the pursuit of our business objectives.  So when you 

          3   don't execute, how do you calculate that?  What do 

          4   you -- what do you -- it could be extremely significant.

          5       Q.   Well, you understand here in this -- in this 

          6   case, TCRI is requesting a temporary injunction?

          7       A.   Correct.

          8       Q.   Which is temporary relief that is more 

          9   immediate in nature than a full-blown lawsuit that would 

         10   go to trial 12 months from now in a permanent 

         11   injunction.  You understand that, they're asking for 

         12   temporary injunction now?

         13       A.   I do.

         14       Q.   And one of the reasons is, is what you've said 

         15   here, is it's putting the project in jeopardy?

         16       A.   Correct.

         17       Q.   And then you just said just a second ago that 

         18   you don't -- you don't exactly know what would happen if 

         19   it didn't get published in October?

         20       A.   No, I said you can't calculate all of the 

         21   different risks that might be out into the future with 

         22   regard to a delay in the project.  We have a number of 

         23   agencies that have agreed and resourced for the last 

         24   couple of years on a schedule.  We are now at that point 

         25   of moving from desktop to the field, and we've been out 



�
                                                                      222



          1   in field.

          2       Q.   I understand.  

          3       A.   We're trying to bring that to a close.  And 

          4   these are requirements placed on us by the Federal 

          5   Railroad Administration, the National Environmental 

          6   Protection Act, the U.S. Army Corps of Engineers, the 

          7   Clean Water Act, and then under that Section 404.  And 

          8   so there are these requirements, and it's in pursuit of 

          9   this -- these approvals that we are here today trying to 

         10   get on people's land.  And in fact, we've contacted back 

         11   in November, I believe, was Miles' first contact for 

         12   access on their land.  So it was this --  

         13       Q.   I understand that.  

         14       A.   -- there was critical nature, you know, in the 

         15   spring, and as every day goes by, I can't calculate what 

         16   the exact damages are until it's actually happened.

         17       Q.   I'm not asking you to calculate damages.  I 

         18   understand that your claim is that you need on the 

         19   property and it's critical.  I'm trying to find out the 

         20   reasons it is critical and the reason it would put the 

         21   project in jeopardy, and you've given me one -- 

         22       A.   Okay.

         23       Q.   -- that you have to get on the property in 

         24   order to get the draft EIS out by October, which that 

         25   relates to the FRA?
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          1       A.   Right.

          2       Q.   Does any of this -- does the ability not to get 

          3   on or the failure of Miles to allow you on the property 

          4   and it placing it in jeopardy, does that have anything 

          5   to do with your financing, is that tied in your 

          6   financing in any way?

          7       A.   It could possibly.

          8       Q.   How so?

          9       A.   That at a later date and you get onto Miles' 

         10   after you're further -- you're -- you're in furtherance 

         11   of the -- of the track alignment, for instance, and the 

         12   geometry, and as a result of what you find on the Miles' 

         13   property, you wind up having to move the alignment a 

         14   thousand feet.  And a thousand feet at that point where 

         15   you move it would have an impact for, you know, a 

         16   hundred thousand feet, so for 10 miles up and down the 

         17   line.  And so then you're -- you're outside your study 

         18   area and you would have to respool up and go back 

         19   through a draft EIS.  So you might cause a delay of six 

         20   months to a year.  It's not -- it's unknown.  So, again, 

         21   to get the number of agencies back on board, it's taken 

         22   us over three years of working with TxDOT and the FRA of 

         23   -- and the other agencies that provide comment in order 

         24   to be at a point with the resources available to us in 

         25   furtherance of the project.
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          1       Q.   If the draft EIS is not published in October of 

          2   2010, are you going to lose financing from your 

          3   investors?

          4                MR. NEBLETT:  Objection, form.  I'm going 

          5   to object to the extent that it inquires into the 

          6   Categories 32, 33 and 34, I'm going to object, because 

          7   we're not producing him for that purpose.  I'll let him 

          8   speak to some limited aspect to that with regard to -- 

          9   to the harm that might --

         10                MR. MCSHAN:  Right.

         11       Q.   (By Mr. McShan) I'm just talking about 

         12   jeopardy, putting the project in jeopardy, and I assume 

         13   that part of that is, is that, you know, whatever money 

         14   or promises you have from investors or think that you 

         15   may have, obviously those wouldn't be around 10 years 

         16   from now.  There's an immediate for this.  Okay.  And so 

         17   what I'm trying to figure out is right now is the 

         18   project in jeopardy.  Is -- is the publication of the 

         19   draft EIS, if that doesn't happen in October, are you 

         20   going to lose any financing that you have in place right 

         21   now?  

         22                MR. NEBLETT:  Objection, form.

         23       A.   I don't have specific knowledge of what 

         24   investor may or may not do with regard to our lack of 

         25   executing to a plan and/or failure to meet a plan.  I 
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          1   would imagine it's a net negative view on it.  But I 

          2   can't -- I can't speculate as to what an investor will 

          3   or won't do.  Investors typically, in my experience, 

          4   invest when you can show a track record of -- of 

          5   performing on a schedule.  And since this schedule was 

          6   agreed to by a multi -- multi-agency review process and 

          7   acceptance of that schedule and staffing to it, I think 

          8   they'd find that -- and I'll speculate on this part of 

          9   it, that they take a very dim view at our -- at our lack 

         10   of executing to a schedule.

         11       Q.   (By Mr. McShan) Is it fair to say that, if you 

         12   are not allowed access to survey Mr. Miles' property in 

         13   the very near future, that it may result in you losing 

         14   financing that you need for the project?  

         15                MR. NEBLETT:  I'm going to object as to 

         16   form, and I'm going to instruct the witness not to 

         17   answer with regard to specifics on financing because 

         18   we're not producing you as a witness to speak on 

         19   financing.

         20       A.   Okay.

         21       Q.   (By Mr. McShan) I'm not asking about the 

         22   sources of it.  I'm not asking if it's private.  I'm not 

         23   asking anything like that.  I'm just asking if from the 

         24   placing the project in jeopardy standpoint, that if 

         25   you're not allowed on Miles' property, which is what 
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          1   you're asking to do in this lawsuit, if you're going 

          2   to -- that that was going cause you to lose money that 

          3   you've been promised for the project, which would place 

          4   it in jeopardy.

          5                MR. NEBLETT:  Same objection.

          6       A.   That's a hypothetical.  I could give you an 

          7   answer that I'm comfortable with, with regard to it's a 

          8   rock in the water.  And you throw a rock in the water 

          9   and it creates ripples, and how big and how far they 

         10   travel and what -- what boat it swamps along the way, 

         11   is -- is unknown other than you know that you're causing 

         12   a negative impact to the project.

         13       Q.   (By Mr. McShan) But it's unknown?  

         14                MR. NEBLETT:  Objection, form.

         15       A.   It's known that it's a negative impact.

         16                MR. MCSHAN:  It's 4:45.  I think we need 

         17   to pack up if I'm going get to this flight.

         18                MR. NEBLETT:  All right.

         19                THE VIDEOGRAPHER:  4:44.  We're off the 

         20   record.  End of Tape 5.   

         21   

         22   

         23   

         24   

         25   
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          1   CHANGES AND SIGNATURE

          2            RE: MILES VS. TCRI

          3   PAGE  LINE  CHANGE             REASON

          4   ________________________________________________________

          5   ________________________________________________________

          6   ________________________________________________________

          7   ________________________________________________________

          8   ________________________________________________________

          9   ________________________________________________________

         10   ________________________________________________________

         11   ________________________________________________________

         12   ________________________________________________________

         13   ________________________________________________________

         14   ________________________________________________________

         15   ________________________________________________________

         16   ________________________________________________________

         17   ________________________________________________________

         18   ________________________________________________________

         19   ________________________________________________________

         20       I, SHAUN McCABE, have read the foregoing deposition 

         21   and hereby affix my signature that same is true and 

         22   correct, except as noted above.

         23   

         24                                  __________________

         25                                  SHAUN McCABE
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          1   THE STATE OF _________________)

          2   COUNTY OF_____________________)

          3   

          4            Before me,_______________________, on this day 

          5   personally appeared SHAUN McCABE, known to me (or proved 

          6   to me under oath or through____________________  

          7   (description of identity card or other document) to be 

          8   the person whose name is subscribed to the foregoing 

          9   instrument and acknowledged to me that they executed the 

         10   same for the purposes and consideration therein 

         11   expressed.

         12            Given under my hand and seal of office 

         13   this_________day of ______________, 2016.

         14   

         15   

         16                            ________________________ 
                                       NOTARY PUBLIC IN AND FOR
         17                            THE STATE OF __________

         18                              

         19   

         20   
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         22   

         23   
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         25   
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          1                    CAUSE NO. 16-0137CV 

          2   JAMES FREDERICK MILES,        ) IN THE DISTRICT COURT OF
                                            )                          
          3             Plaintiff,          )
                                            )  
          4   VS.                           ) LEON COUNTY, TEXAS
                                            )
          5   TEXAS CENTRAL RAILROAD &      )
              INFRASTRUCTURE, INC.,         )
          6                                 )
                        Defendant.          ) 87th JUDICIAL DISTRICT
          7   
                             REPORTER'S CERTIFICATION
          8                  ORAL/VIDEO DEPOSITION OF 
                      TEXAS CENTRAL RAILROAD & INFRASTRUCTURE
          9            THROUGH ITS CORPORATE REPRESENTATIVE
                                   SHAUN McCABE
         10                        JUNE 23, 2016

         11       I, Chris Carpenter, Certified Shorthand Reporter in 

         12   and for the State of Texas, hereby certify to the 

         13   following:

         14       That the witness, SHAUN McCABE, was duly sworn by 

         15   the officer and that the transcript of the oral 

         16   deposition is a true record of the testimony given by 

         17   the witness; 

         18       That the deposition transcript was submitted on the 

         19   _______day of _________, 2016, to the witness or to the 

         20   attorney for the witness for examination, signature and 

         21   return to Depo Texas, 1016 La Posada, Suite 294, Austin, 

         22   TX  78752, by __________________________, 2016;

         23       That the amount of time used by each party at the 

         24   deposition is as follows:

         25       Mr. Beckham:  3 hours, 39 minutes
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          1       Mr. McShan:  26 minutes

          2       That pursuant to information given to the 

          3   deposition officer at the time said testimony was taken, 

          4   the following includes counsel for all parties of 

          5   record:

          6   FOR THE PLAINTIFF:

          7          Blake L. Beckham
                     M. Patrick McShan
          8          THE BECKHAM GROUP, P.C.
                     3400 Carlisle, Suite 550
          9          Dallas, TX  75204
                     (214) 965-9300
         10          blake@beckham-group.com
                     patrick@beckham-group.com
         11   
              FOR THE DEFENDANT:
         12   
                     Robert B. Neblett III
         13          Matthew Dow
                     Brad Anderson
         14          JACKSON WALKER, LLP
                     100 Congress Ave., Suite 1100
         15          Austin, TX  78701
                     (512) 236-2000
         16          rneblett@jw.com
                     mdow@jw.com
         17          banderson@jw.com

         18       I further certify that I am neither counsel for, 

         19   related to, nor employed by any of the parties or 

         20   attorneys in the action in which this proceeding was 

         21   taken, and further that I am not financially or 

         22   otherwise interested in the outcome of the action.

         23       Further certification requirements pursuant to Rule 

         24   203 of TRCP will be certified to after they have 

         25   occurred.
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          1       Certified to by me this 27th of June, 2016.

          2   

          3                         _______________________________                          
                                    Chris Carpenter, Texas CSR 1151
          4                         Expiration Date:  12/31/2016
                                    DepoTexas-Firm Registration No. 17
          5                         1016 La Posada, Suite 294
                                    Austin, TX  78752  
          6                         (512) 465-9100

          7   

          8                              

          9                              

         10   

         11   
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         14   

         15   

         16   

         17   

         18   

         19   

         20   
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         22   

         23   
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          1          FURTHER CERTIFICATION UNDER RULE 203 TRCP

          2            The original deposition of SHAUN McCABE was/was 

          3   not returned to the deposition officer on 

          4   ___________________________________.

          5            If returned, the original deposition was 

          6   delivered to Blake Beckham, Custodial Attorney.

          7            That $____________is the deposition officer's 

          8   charges to the Plaintiff for preparing the original 

          9   deposition transcript and any copies of exhibits;

         10            That the deposition was delivered in accordance 

         11   with Rule 203.3, and that a copy of this certificate was 

         12   served on all parties shown herein and filed with the 

         13   Clerk.

         14            Certified to me this the _______________ day of 

         15   __________________________, 2016.

         16   

         17   

         18   

         19                        __________________________________ 
                                   CHRIS CARPENTER, CSR NO. 1151
         20                        Expiration Date 12/31/2016
                                   DepoTexas-Firm Registration No. 17
         21                        1016 La Posada, Suite 294
                                   Austin, TX  78752 
         22                        (512) 465-9100

         23   
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