
CAUSE NO. D-1-GN-16-000942 
 

TEXANS AGAINST HIGH SPEED 
RAIL, INC., 
 
 Plaintiff, 
 
 v. 
 
KEN PAXTON, ATTORNEY GENERAL 
FOR THE STATE OF TEXAS, and 
TEXAS DEPARTMENT OF 
TRANSPORTATION, 
 
 Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
 
 
 
 
 
126th JUDICIAL DISTRICT 
 
 
 
 
TRAVIS COUNTY, TEXAS 

 
 

TEXAS CENTRAL HIGH-SPEED RAILWAY, LLC’S  
MOTION TO QUASH AND FOR PROTECTIVE ORDER 

 
Pursuant to Rules 176.6(e), 192.6, and 199.4 of the Texas Rules of Civil 

Procedure, Texas Central High-Speed Railway, LLC (“TCR”) files this Motion to Quash and for 

Protective Order in response to the Subpoena for the Oral and Videotaped Deposition 

(“Subpoena”) and Notice of Intent to Take Oral and Videotaped Deposition (“Notice”) served by 

Plaintiff Texans Against High Speed Rail, Inc., and would respectfully show the following: 

BACKGROUND 

1. Plaintiff brought this suit against Attorney General Ken Paxton and the Texas 

Department of Transportation (“TxDOT”) to challenge an Attorney General open-records letter 

ruling dated July 23, 2015.  By the letter ruling, the Attorney General instructed TxDOT not to 

disclose certain confidential information of TCR pertaining to the proposed Dallas to Houston 

high-speed rail project.  See Exhibit A, Attorney General’s Letter Ruling, at 7.  The Attorney 

General’s letter ruling concluded that approximately 75 pages of the voluminous materials 

submitted by TCR to TxDOT as part of required environmental reviews for the project included 
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confidential commercial and financial information that is protected from public disclosure by 

law.  See id. at 6.  As a consequence, the Attorney General advised TxDOT that it must withhold 

TCR’s confidential information from release to the requestor, Frank Reilly.  Id. at 7.  To TCR’s 

knowledge and belief, TxDOT has made all information submitted by TCR to TxDOT publicly 

available, with the exception of approximately 75 pages in one report that contain the 

confidential information that is the subject of the letter ruling. 

2. Following issuance of the Attorney General’s letter ruling, Plaintiff, who was not 

the requestor of the documents from TxDOT, filed this lawsuit.  On March 28, 2016, both the 

Attorney General and TxDOT filed pleas to the jurisdiction.  If the pleas are granted, then this 

lawsuit will be at an end.  Plaintiff has not yet responded to either plea, neither has been set for a 

hearing, and this Court has not ruled on either.  Plaintiff has not asserted any cause of action 

against TCR and has no arguable entitlement to any of TCR’s records other than through its 

challenge to the Attorney General’s letter ruling.  

3. On April 14, 2016, Plaintiff served TCR’s registered agent with the Subpoena and 

Notice, commanding TCR to appear for deposition on May 5, 2016.  See Exhibit B, Subpoena 

and Notice, at 1.  The Notice calls on TCR to designate one or more individuals to testify 

regarding 32 areas of inquiry, which track the subject matter of the very information that Plaintiff 

seeks to obtain through this suit, including but not limited to TCR’s confidential commercial and 

financial information.  Id. at 3–7. 

ARGUMENT 

4. Plaintiff’s proposed deposition is improper for two reasons.  First, Plaintiff is 

seeking through pretrial discovery to obtain all of the relief it is seeking from the Defendants in 

this lawsuit—specifically, the information TCR submitted to TxDOT concerning its high-speed 
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rail project.  In Plaintiff’s petition, it seeks mandamus requiring TxDOT to release all withheld 

information and a declaration vacating the Attorney General’s letter ruling.  See Pl.’s Appl. for 

Writ of Mand. and Orig. Pet. at 7.  In his letter ruling, the Attorney General concluded that 

certain information the requestor sought from TxDOT was “commercial or financial 

information” protected from disclosure under Texas Government Code 552.110(b).  See Exhibit 

A at 6.  Plaintiff seeks to depose TCR concerning precisely that information.  Among the areas 

of inquiry provided in the Notice are:  

• “Any alleged confidential commercial or financial information that was provided to 
TxDOT.”   

•  “Any ‘ridership projections’ related to the [high-speed rail project] that were 
provided to TxDOT . . . .”   

• “Any ‘cost estimates’ related to the [high-speed rail project] that were provided to 
TxDOT . . . .”   

• “The identity of all persons or entities who TCR has disclosed its ridership 
projections or cost estimates to.”   

• “TCR’s communications with TxDOT.”   
• “All documents or information . . . TCR has provided to TxDOT.”   
• “Any alleged trade secrets of TCR that were provided to TxDOT.”   
• “The identity of all persons or entities who TCR has disclosed its alleged trade 

secrets” or “its alleged confidential commercial and financial information to.”  
 
Exhibit B at 4–6. 

5. Plaintiff seeks to obtain this relief on a hurry-up basis not only before this Court 

reaches the merits of this case, but before this Court even determines whether it has jurisdiction 

to do so.  This attempted end-run around the judicial process would allow Plaintiff, who has 

asserted no claim against TCR, to invade TCR’s protected rights to its confidential information 

and its trade secrets.  Accordingly, TCR requests that the Notice be quashed and the Court order 

that the deposition may not be held.  See TEX. R. CIV. P. 192.6(b).  Alternatively, TCR requests 

that the Court order the deposition be held, if at all, at some reasonable time only if the Court 

denies the pleas to the jurisdiction and determines that discovery is required of TCR to resolve 

Cause No. D-1-GN-16-000942 3 



the merits of Plaintiff’s claims (which TCR contends is not the case).  See TEX. R. CIV. P. 

199.4.  In the further alternative, TCR requests that the Court limit the extent and subject matter 

of any deposition of TCR to avoid invasion of TCR’s protected rights to its confidential 

information and its trade secrets.  See TEX. R. CIV. P. at 192.6(b)(2).  

6. Second, because of the pending pleas to the jurisdiction, the Court may conclude 

that it has no jurisdiction over this lawsuit.  Accordingly, requiring TCR at this time to appear at 

and defend the deposition subjects it to undue and unnecessary burden and expense.  See TEX. R. 

CIV. P. 192.6(b).  Alternatively, if the deposition is to occur, a reasonable time would be 

sometime after this Court confirms the necessity of and clarifies the proper scope of the 

deposition by ruling on the pleas to the jurisdiction and on this motion.  TCR thus requests that 

the Notice be quashed and that the Court order the deposition be held, if at all, at some 

reasonable time after the Court rules on the pleas to the jurisdiction and this motion.  See TEX. R. 

CIV. P. 192.6(b)(3).  In the further alternative, to the extent this Court allows the deposition of 

this non-party at this early stage, TCR seeks that the subject matter be limited pursuant to Rule of 

Civil Procedure 192.6(b)(2).  

7. For the foregoing reasons, and pursuant to Rules 192.6 and 199.4 of the Texas 

Rules of Civil Procedure, TCR objects to the time of the deposition and moves to quash the 

Notice.  This motion is filed on or before the third business day after service of the Subpoena and 

Notice, and thus it automatically stays the deposition pending resolution of the motion.  See TEX. 

R. CIV. P. 192.6(a).  

PRAYER 

  Accordingly, TCR respectfully requests that the Court quash the Notice and direct 

that no discovery shall occur, if at all, until after the Court has had the opportunity to rule on the 

pending jurisdictional pleas and that any deposition that does occur should be limited to protect 
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TCR’s trade secrets and confidential commercial and financial information.  TCR requests such 

other and further relief to which it may be entitled. 

Respectfully submitted, 
 
BAKER BOTTS L.L.P. 
 
 
By: /s/ Derek R. McDonald   
 Derek R. McDonald 
 derek.mcdonald@bakerbotts.com 
 State Bar No. 00786101 
 Scott Powers 
 scott.powers@bakerbotts.com 
 State Bar No. 24027746 
 98 San Jacinto Boulevard 
 Suite 1500 
 Austin, Texas 78701 
 Tel:  512.322.2667 
 Fax:  512.322.8342 
 
ATTORNEYS FOR TEXAS CENTRAL 
HIGH-SPEED RAILWAY, LLC 
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CERTIFICATE OF CONFERENCE 

  I hereby certify that on April 18, 2016, I conferred with M. Patrick McShan, 
counsel for Plaintiff Texans Against High Speed Rail, Inc., regarding the relief requested in this 
motion.  After a good-faith attempt to resolve this dispute without court action, Mr. McShan 
advised that Plaintiff is opposed. 
 

 /s/ Derek R. McDonald    
Derek R. McDonald 
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CERTIFICATE OF SERVICE 
 

 By my signature below I certify that on April 19, 2016 I served the above and 
foregoing pleading on each party via the Court’s CM/ECF service: 
 
FOR PLAINTIFF TEXANS AGAINST HIGH SPEED RAIL, INC.: 
 
Blake L. Beckham 
blake@beckham-group.com 
M. Patrick McShan 
patrick@beckham-group.com 
The Beckham Group, P.C. 
3400 Carlisle, Suite 550 
Dallas, Texas  75204 
 
 
FOR DEFENDANT KEN PAXTON, ATTORNEY GENERAL FOR THE STATE OF TEXAS: 
 
Matthew R. Entsminger 
matthew.entsminger@texasattorneygeneral.gov 
Chief, Open Records Litigation 
Administrative Law Division 
P.O. Box 12548, Capitol Station 
Austin, Texas  78711-2548 
 
 
FOR DEFENDANT TEXAS DEPARTMENT OF TRANSPORTATION: 
 
Thornton O. Wood 
thornton.wood@texasattorneygeneral.gov 
Assistant Attorney General 
Transportation Division MC-020 
P.O. Box 12548, Capitol Station 
Austin, Texas  78711-2548 
 
 
 
 
 
 

 /s/ Derek R. McDonald    
Derek R. McDonald 
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THE STATE OF TEXAS 
CAUSE NO. D-1-GN-16-000942 

 
TEXANS AGAINST HIGH SPEED  §   IN THE DISTRICT COURT 
RAIL, INC.,     §   
        § 

Plaintiff,    §   
      § 
            vs.     §  126th JUDICIAL DISTRICT 
      §  
KEN PAXTON,     § 
ATTORNEY GENERAL    § 
FOR THE STATE OF TEXAS, and § 
TEXAS DEPARTMENT OF   § 
TRANSPORTATION,   § 

     §   
 Defendants.    §  TRAVIS COUNTY, TEXAS 
 

SUBPOENA FOR THE ORAL AND VIDEOTAPED DEPOSITION OF  
NON-PARTY TEXAS CENTRAL HIGH-SPEED RAILWAY, LLC 

 
To:  Any sheriff or constable of the State of Texas, or other person authorized to serve and 

execute subpoenas as provided in the Texas Rules of Civil Procedure.     

You are commanded to summon Texas Central High-Speed Railway, LLC, by serving its 
registered agent, CSC-Lawyers, Inc., at 211 East 7th Street, Suite 620, Austin, Texas 78701.   

TEXAS CENTRAL HIGH-SPEED RAILWAY, LLC IS COMMANDED TO: 

APPEAR, attend, and give testimony at a deposition on the date, time and place listed 
below. See attached Exhibit A, Notice of Intent to Take Oral and Videotaped Deposition of 
Texas Central High-Speed Railway, LLC.  

May 5, 2016 at 9:30 a.m. 
Jackson Walker, LLP 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
(or any other mutually agreeable date, time, and place) 

 
 Contempt.  Failure by any person without adequate excuse to obey a subpoena served 
on that person may be deemed a contempt of the court from which the subpoena is issued or a 
district court in the county in which the subpoena is served, and may be punished by fine or 
confinement, or both.    
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DO NOT FAIL to return this writ to the 126th Judicial District Court, Travis County, 
Texas with either the attached officer's return showing the manner of execution or the witness's 
signed memorandum showing that the witness accepted the subpoena. 

ISSUED on April 14, 2016.  

  
       
 Respectfully submitted, 
 
              /s/ Patrick McShan 
 
 Blake L. Beckham 
 blake@beckham-group.com  
 Texas State Bar No. 02016500 
 M. Patrick McShan 
 patrick@beckham-group.com   
 Texas State Bar No. 24047415 
 THE BECKHAM GROUP, P.C. 
 3400 Carlisle, Suite 550 
 Dallas, Texas 75204 
 214-965-9300 (tel.) 
 214-965-9301 (fax) 

 
 ATTORNEYS FOR PLAINTIFF 

 

This subpoena was issued at the request of Plaintiff Texas Against High Speed Rail, Inc., whose 
attorneys of record are Blake Beckham and Patrick McShan, The Beckham Group, 3400 Carlisle, 
Suite 550, Dallas, Texas 75204, 214-965-9300. 
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EXHIBIT A 
 

CAUSE NO. D-1-GN-16-000942 
 
TEXANS AGAINST HIGH SPEED  §   IN THE DISTRICT COURT 
RAIL, INC.,     §   
        § 

Plaintiff,    §   
      § 
            vs.     §  126th JUDICIAL DISTRICT 
      §  
KEN PAXTON,     § 
ATTORNEY GENERAL    § 
FOR THE STATE OF TEXAS, and § 
TEXAS DEPARTMENT OF   § 
TRANSPORTATION,   § 

     §   
 Defendants.    §  TRAVIS COUNTY, TEXAS 
 

NOTICE OF INTENT TO TAKE ORAL AND VIDEOTAPED DEPOSITION OF  
TEXAS CENTRAL HIGH-SPEED RAILWAY, LLC 

 
To: Texas Central High-Speed Railway, LLC, by and through its registered agent, CSC-

Lawyers, Inc., at 211 East 7th Street, Suite 620, Austin, Texas 78701.   

Please take notice that pursuant to TEX. R. CIV. P. 199 and 205, Plaintiff Texans Against 

High Speed Rail (“TAHSR”), will take the oral and videotaped deposition of a corporate 

representative(s) of Texas Central High-Speed Railway, LLC (“TCR”) on May 5, 2016, 

beginning at 9:30 a.m. as indicated below. This deposition will be taken upon oral and 

videographed examination before an officer who is authorized by law to take such depositions. 

Further, this deposition may be recorded by audio and by instant visual display of the testimony. 

You are invited to attend and propound cross-questions. 

 Pursuant to TEX R. CIV. P. 199.2(b)(1), TAHSR requests that TCR designate – a 

reasonable time before the deposition – one or more individuals to testify on its behalf on the 

matters on which examination is requested and to set forth for each individual designated, the 
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matters on which the individual will testify. Each individual designated must testify as to matters 

that are known or reasonably available to the organization.   

WITNESS: Texas Central High-Speed Railway, LLC 
 

TIME AND DATE: May 5, 2016 at 9:30 a.m. 
(or any other mutually agreeable time and date) 
 

PLACE: Jackson Walker, LLP 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
(or any other mutually agreeable location) 
 

   
MATTERS ON WHICH EXAMINATION IS REQUESTED 

 Pursuant to Tex. R. Civ. P. 199.2(b)(1), TCR is requested to designate the person(s) with 
the most knowledge to testify on its behalf concerning the matters described with reasonable 
particularity as set out below:  
  

DEFINITIONS 
 

1. “TCR” or “You” or “Your” means Texas Central High-Speed Railway, LLC and any 
agents, partners, employees, affiliates, representatives or other persons or entities acting 
on your behalf. 
 

2. “TxDOT” means the Texas Department of Transportation and any agents, partners, 
employees, representatives or other persons or entities acting on its behalf.  

 
3. “Dallas Houston HSR” means the proposed high-speed rail project between Dallas, Texas 

and Houston, Texas. 
 
4. "Communications" mean all discussions, conversations, interviews, negotiations, 

telephone conversations, letters, e-mails, deleted e-mails, facsimiles, records of internet 
chat rooms, records of internet messages, or other forms of written or verbal interchange, 
however transmitted, including reports, notes, memoranda, lists, agenda, and other 
documents and any other records of communication.  

 
AREAS OF INQUIRY 

 
1. Any written or oral agreements or contracts between TCR and TxDOT. 
 
2. Any alleged trade secrets of TCR that were provided to TxDOT. 
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3. Any alleged confidential commercial or financial information that was provided to 
TxDOT. 

 
4. The identity of all persons or entities who TCR has disclosed its alleged trade secrets to. 
 
5. The identity of all persons or entities who TCR has disclosed its alleged confidential 

commercial and financial information to. 
 
6. Any alleged trade secrets of TCR that were provided to the Japan Bank for International 

Cooperation. 
 

7. Any alleged confidential commercial or financial information of TCR that was provided 
to the Japan Bank for International Cooperation. 

 
8. Any written or oral confidentiality or non-disclosure agreements or contracts between 

TCR and the Japan Bank for International Cooperation regarding TCR’s alleged trade 
secrets. 

 
9. Any written or oral confidentiality or non-disclosure agreements or contracts between 

TCR and the Japan Bank for International Cooperation regarding TCR’s alleged 
confidential commercial or financial information. 

 
10. Any alleged trade secrets of TCR that were provided to the Louis Berger Group, Inc. 

 
11. Any alleged confidential commercial or financial information of TCR that was provided 

to the Louis Berger Group, Inc. 
 
12. Any written or oral confidentiality or non-disclosure agreements or contracts between 

TCR and the Louis Berger Group, Inc. regarding TCR’s alleged trade secrets. 
 
13. Any written or oral confidentiality or non-disclosure agreements or contracts between 

TCR and the Louis Berger Group, Inc. regarding TCR’s alleged confidential commercial 
or financial information. 

 
14. Any “ridership projections” related to the Dallas Houston HSR that were provided to 

TxDOT, as referenced by TCR in its June 2, 2015 letter to the Texas Attorney General. 
 

15. Any “cost estimates” related to the Dallas Houston HSR that were provided to TxDOT, 
as referenced by TCR in its June 2, 2015 letter to the Texas Attorney General. 

 
16. The identity of all persons or entities who TCR has disclosed its ridership projections or 

cost estimates to. 
 
17. The source of the ridership projection estimates contained in TxDOT’s December 2013 

Statewide Ridership Analysis Report. 
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18. The source of the passenger rail fare estimates contained in TxDOT’s December 2013 
Statewide Ridership Analysis Report. 

 
19. The source of the projected upfront capital costs contained in TxDOT’s December 2013 

Statewide Ridership Analysis Report. 
 
20. The source of the projected annual operating and maintenance costs contained in 

TxDOT’s December 2013 Statewide Ridership Analysis Report. 
 
21. TCR’s communications with TxDOT. 

 
22. All documents or information, including electronic documents and electronic 

information, TCR has provided to TxDOT. 
 

23. The identity of all competitors of TCR. 
 

24. All specific factual evidence supporting TCR’s claim that disclosure of its ridership 
projections and cost estimates would cause TCR substantial competitive harm, as alleged 
by TCR in its June 2, 2015 letter to the Texas Attorney General. 

 
25. All specific factual evidencing supporting TCR’s claim that disclosure of its ridership 

projections and cost estimates would put TCR at a competitive disadvantage relative to 
the airline industry, as alleged by TCR in its June 2, 2015 letter to the Texas Attorney   
General. 

 
26. All specific factual evidencing supporting TCR’s claim that disclosure of its ridership 

projections and cost estimates would put TCR at a competitive disadvantage in its future 
ability to compete with airlines for potential customers, as alleged by TCR in its June 2, 
2015 letter to the Texas Attorney General. 

 
27. All specific factual evidencing supporting TCR’s claim that disclosure of its ridership 

projections and cost estimates would allow the airlines to undercut TCR’s pricing before 
TCR even begins service, as alleged by TCR in its June 2, 2015 letter to the Texas 
Attorney General. 

 
28. All specific factual evidencing supporting TCR’s claim that disclosure of its ridership 

projections and cost estimates would jeopardize TCR’s ability to obtain funding, as 
alleged by TCR in its June 2, 2015 letter to the Texas Attorney General. 

 
29. The projected date TCR plans on servicing passengers on the Dallas Houston HSR. 
 
30. Any business or construction plan supporting TCR’s projected date of initial passenger 

service. 
 
31. The identity of TCR’s affiliates involved in the Dallas Houston HSR. 
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32. The identity of all TCR employees, representatives, agents, affiliates or any other persons 

acting on TCR’s behalf who have communicated with TxDOT in any way concerning the 
Dallas Houston HSR.  

 
 

 Respectfully submitted, 
 
              /s/ Patrick McShan 
 
 Blake L. Beckham 
 blake@beckham-group.com  
 Texas State Bar No. 02016500 
 M. Patrick McShan 
 patrick@beckham-group.com   
 Texas State Bar No. 24047415 
 THE BECKHAM GROUP, P.C. 
 3400 Carlisle, Suite 550 
 Dallas, Texas 75204 
 214-965-9300 (tel.) 
 214-965-9301 (fax) 

 
  ATTORNEYS FOR PLAINTIFF 

CERTIFICATE OF SERVICE 
 
 I certify that a true and correct copy of this document has been delivered to the following 
parties as indicated below on April 14, 2016. 
       
Thornton Wood    via thornton.wood@texasattorneygeneral.gov 
Assistant Attorney General 
Transportation Division 
P.O. Box 12548 
Austin, Texas 78711-2548 
 
Matthew Entsminger     via matthew.entsminger@texasattorneygeneral.gov 
Chief, Open Records Litigation  
Administrative Law Division  
P.O. Box 12548  
Austin, Texas 78711-2548 
 

/s/ Patrick McShan 
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