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REPLY TO PETITION FOR EXEMPTION 
	

Comes now Texans Against High Speed Rail, Inc. (“TAHSR”) and files this Reply to the 

Petition for Exemption filed by Texas Central Railroad and Infrastructure, Inc. & Texas Central 

Railroad, LLC (collectively “TCR”). 

STATEMENT REGARDING JURISDICTIONAL CHALLENGE 

For the reasons set forth in TAHSR’s Reply to TCR’s Petition for Clarification, the Board 

lacks jurisdiction over TCR’s proposed high-speed rail line between Dallas and Houston, Texas 

(the “Project”).1 Rather than restate those arguments here, TAHSR reasserts and incorporates by 

reference its prior jurisdictional challenge. 

INTRODUCTION 
 

In its Petition for Exemption (“Petition”), TCR seeks to exempt the construction and 

operation of a proposed 240-mile high-speed passenger rail line from the prior approval 

requirements of 49 U.S.C. §10901. In support of this request, TCR blithely states that “[n]o 

legitimate policy objective would be served by subjecting [the Project] to a lengthy application 

and approval process”2 Quite the opposite is true. As will be shown, in the course of its elaborate 

                                       
1 TAHSR’s Reply to Petition for Clarification at 2-8, filed May 19, 2016. 
2 Petition at 24-25. 



______________________________________________________________________________ 
REPLY TO PETITION FOR EXEMPTION Page 2 
 

public relations campaign to garner political and public support, TCR has disseminated a steady 

stream of disinformation related to its Project, while refusing to disclose basic, critical information 

regarding the Project’s feasibility. By seeking an exemption under 49 U.S.C. §10502 with a 

Petition bereft of supporting evidence, TCR is steaming ahead on a parallel track of non-disclosure.  

After subjecting the available, yet sparse, information to careful scrutiny, TAHSR has 

reached the conclusion that the Project is not financially viable and will require massive public 

subsidies from Texas and U.S. taxpayers to sustain operations. In this Reply, TAHSR will 

demonstrate to the Board that the Project will not create billions of alleged economic benefits; 

rather, it will be a financial albatross around the necks of the U.S. Treasury and Texas taxpayers, 

none of whom wish to be victimized by a repeat of the situation in California, where the original 

projected cost has ballooned from $33 billion to upwards of $80 billion.3  

Due to the following factors, among others, TAHSR is relying on the Board to take a “hard 

look” at this Project before any decision is made: 

1) The Project’s sheer magnitude -- $12 to $18 billion to construct; 

2) The unfathomable environmental impact of a 240-mile-long berm 20 feet high; 

3) The substantial adverse impact on tens of thousands of Texas citizens and 
landowners and the communities in which they live; 
 

4) The prohibition on grade crossings which threatens to freeze any future road 
expansion in the affected counties; and 

 
5) The enormous cost and complexity of constructing and operating this “first of 

its kind” high-speed train in the United States. 
 

                                       
3 Fund, John, High-Speed Rail Is a Fast Train to Fiscal Ruin, in California and Elsewhere, National 
Review, May 22, 2016, http://www.nationalreview.com/article/435703/high-speed-rail-california-
boondoggle.  
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In addition, although TCR claims the Project will be “privately funded,”4 there are two 

crucial facts the Board must consider:  

1)  TCR is an unproven start-up that appears to be grossly undercapitalized; and  

2)  TCR has presented no evidence that it has the necessary funding to construct 
and operate its multi-billion-dollar Project.  

 
In California, the high-speed rail project is backed by the financial resources of the State; 

in contrast, TCR has no State or Federal financial support. As such, the Board cannot just take 

TCR’s word that sufficient funding is in place, especially considering it has raised, in cash, less 

than 1% of its estimated construction costs. In fact, TCR’s tentative financing is driving its hurry-

up approach. In essence, TCR’s financing pressures are an $18 billion tail wagging a dog of a 

Project. 

Furthermore, while TCR touts the technology it will employ, its management team has no 

significant experience in the railroad industry. As a result, TCR appears to have ignored all 

available objective data regarding potential ridership demand, which conclusively demonstrates 

that TCR’s projection of four million annual passengers is nothing more than an unsupported, pie-

in-the-sky exaggeration of the highest order. TCR has also ignored other seemingly basic issues, 

such as security, the fact that no cars will be taken off city roads, and where passengers will park 

their vehicles when they board the rail line. These issues along with many others must be fully 

explored well before TCR is given the right to construct its Project. The Board cannot merely rely 

on the self-serving, wholly unsubstantiated statements contained in TCR’s Petition and the 

Verified Statement of Timothy B. Keith, its latest Chief Executive Officer.  

                                       
4 TCR's definition of privately funded is quite “fuzzy.” See Eric Nicholson, Texas Central Railway’s 
Fuzzy Definition of ‘Privately Financed,’ Dallas Observer, August 11, 2015, 
http://www.dallasobserver.com/news/texas-central-railways-fuzzy-definition-of-privatley-financed-
7479867.  
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It is beyond dispute that the Board does not have sufficient information from TCR’s 

deficient Petition in order to make an informed decision. If the Board takes jurisdiction over this 

matter, TAHSR respectfully requests that the Board deny TCR’s Petition, and require TCR to file 

a full application and disclose all relevant information and data related to its Project.  

ARGUMENT 
 

I. TCR’s Petition Must Be Rejected for Failure to Comply with 49 § CFR 1121.3. 
 

The Petition should be rejected outright because TCR failed to comply with the express 

requirements of 49 CFR §1121.3, which mandates: 

(a) A party filing a petition for exemption shall provide its case-in-
chief, along with its supporting evidence, workpapers, and related 
documents at the time it files its petition.  

 
(b) A petition must comply with environmental or historic reporting 

and notice requirements of 49 CFR part 1105, if applicable.  
 

(c) A party seeking revocation of an exemption or a notice of exemption 
shall provide all of its supporting information at the time it files its 
petition. Information later obtained through discovery can be 
submitted in a supplemental petition pursuant to 49 CFR 1121.2. 
(emphasis added). 

 
The only two documents TCR filed along with its Petition were a 1-page map showing 

route alternatives and a statement of CEO Tim Keith, for a total of 45 pages. TCR’s failure to 

submit any supporting evidence, workpapers, or related documents should result in summary 

dismissal of its Petition. 

In addition to ignoring §1121.3(a), TCR also failed to comply with §1121.3(b), which 

requires a petitioner to meet the environmental reporting requirements under 49 CFR §1105. TCR 

failed to include an Environmental Report along with its Petition, as required by §1105.7. As of 

the filing of this Reply, the Federal Railroad Administration (“FRA”) has yet to complete the 

mandatory National Environmental Policy Act (“NEPA”) evaluation of TCR’s Project. In fact, the 
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FRA has not even set a firm date for the release of a Draft Environmental Impact Study (“Draft 

EIS”), much less taken public comment. TCR first told the public the Draft EIS would be finalized 

in June of 2015. TCR has made excuses for delay after delay, still with no Draft EIS in sight. 

Moreover, although the FRA has released various preliminary documents, including a 

Scoping Report,5 a Corridor Alternative Analysis Technical Report,6 and an Alignment Alternative 

Analysis Report,7 no final decision has been reached regarding the actual route the Project will 

follow. In fact, TCR is still in the process of attempting to obtain entry onto private property “to 

conduct examination and surveying activities needed to determine the most advantageous route 

for its train.” There are at least nine pending state court lawsuits in five different counties on this 

very issue.8 These lawsuits have only just begun, and there is no indication when or how they will 

be adjudicated. However, there is every indication Texas landowners will continue fighting to keep 

TCR off their property, because TCR has not yet established eminent domain authority. With no 

final route chosen, and in the absence of the Draft EIS, TCR cannot meet the requirements of 

§1105.7. For this additional reason, TAHSR requests that the Board reject TCR’s Petition. 

II. The Board Should Deny TCR’s Petition and Require a Full Application.  
  
 A. TCR is not eligible for an exemption. 

 Because TCR is not a “rail carrier,” the exemption provisions of 49 U.S.C. §10502(a) 

cannot be applied to TCR’s Project. 49 U.S.C. §10102(5) expressly defines a “rail carrier” as “a 

person providing common carrier railroad transportation for compensation, but does not include 

                                       
5 Released April 2015.  
6 Released August 10, 2015. 
7 Released November 6, 2015. 
8 TCR has sued multiple landowners in Harris, Dallas and Ellis Counties seeking injunctive relief to enter 
upon their private property. Landowners have sued TCR in Leon County and Madison County to keep TCR 
off their private property.  



______________________________________________________________________________ 
REPLY TO PETITION FOR EXEMPTION Page 6 
 

street, suburban, or interurban electric railways not operated as part of the general system of rail 

transportation.”9 (emphasis added).  

The exclusion of interurban electric railways is fatal to TCR’s Petition, given that TCR has 

judicially admitted on multiple occasions that it is an interurban electric railway company.10 Since 

TAHSR replied to the eminent domain abuse embedded in TCR’s Petition for Clarification, TCR 

has filed at least seven additional verified petitions in Texas state court, alleging that its Project is 

"an electric railway as that term is used in Section 131.012 et. seq. of the Texas Transportation 

Code."11 (emphasis added). Section 131 deals solely with interurban electric railway companies, 

which are defined as “a corporation chartered under the laws of this state to conduct and operate 

an electric railway between two municipalities in this state.” TCR’s judicial admissions are 

corroborated by TCR’s filings with the Texas Secretary of State.12  

 

                                       
9 The Board is further circumscribed by related statutes, such as the Railway Labor Act (“RLA”) and the 
Railroad Retirement Act (“RRRA”). The RRRA explicitly removes interurban electric railways from the 
definition of the term “carrier,” “unless such railway is operating as part of a general steam-railroad system 
of transportation….” 45 U.S.C.§ 151. The RLA follows suit by defining the term “carrier” to include any 
railroad subject to the jurisdiction of the Board under part A of subtitle IV of title 49. Id. However, the RLA 
further provides that a carrier “shall not include …any …interurban…electric railway, unless such railway 
is operating as a part of a general diesel-railroad system of transportation …” 
 
10 Attached as Exhibit 1 is an example of TCR’s Verified Injunction Petition it has been filing against Texas 
landowners. TCR is using virtually the same pleading in every new lawsuit. TCR’s judicial admissions can 
be found at Pages 2-3.  
 
11 While on notice of its judicial admission (raised by TAHSR in its Reply to Petition for Clarification), 
TCR has continued to repeat this admission in subsequent verified petitions. Notably, TCR is taking a 
blitzkrieg approach, filing cases and seeking injunction hearings within three days of service of process, 
while swearing to Texas judges that the entire Project will be “suspended indefinitely” if a particular survey 
is not ordered immediately. 
 
12 See TAHSR Reply to Petition for Clarification, Exhibits 1 and 2 ("The purpose for which [TCR] is 
organized is to plan, build, maintain and operate an interurban electric railroad…”) and (“The business or 
activity that [TCR] proposes to pursue in this state is: to plan, build, maintain and operate an interurban 
electric railroad."). 
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 B. The Project is not of “limited scope.” 

 Even if TCR can convince the Board that the §10102(5) exclusion of interurban electric 

railways does not apply, the Board only has authority to exempt a transaction or service when it 

finds that “the transaction or service is of limited scope.”13 A cursory look at a map of the State of 

Texas demonstrates that TCR’s projected rail line will cut through a significant portion of east 

Texas in a roughly north/south direction. In essence, it will erect a 240-mile-long, twenty-foot-

high, Great Wall with no at-grade crossings. This Great Wall will permanently separate many 

small cities and towns in east Texas from the rest of Texas, with innumerable consequences: 

1) Environmental - Imagine the enormous carbon footprint of constructing the 
berm, rail, and crossings for existing highways; 
 

2) Freezing the state and county road system forever in place. In public meetings, 
TCR has refused to commit to pay for any future state or county road crossings 
over the track, instead placing this monumental burden on the taxpayers; 
 

3) Substantial adverse impact on thousands of Texas citizens and landowners, 
their businesses, and the communities in which they live; 
 

4) Threatening much of the existing general transportation network of federal, 
state, county and local highways with road closures and traffic diversion; and 
 

5) Farming and Ranching – How are farmers and ranchers going to move 
equipment and livestock? TCR has refused to guarantee that each landowner 
will have at least one pass-through per tract.14   

  
 Against this backdrop, and with no demonstrated need to rush to judgment, this Project is 

certainly not the type that should be the subject of a fast-track exemption proceeding. A “hard 

look” must be taken to ensure that TCR’s “closed system” barricade does not: 

1) Freeze the state and county road systems forever; or  

                                       
13 49 U.S.C. §10502(a)(2)(A). 
14 Even if TCR provided one pass-through, landowners would effectively be prohibited from subdividing 
their land in the future. 
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2) Critically impact billions of dollars of existing surface transportation 
infrastructure that has been developed to facilitate the free and efficient 
movement of traffic in both interstate and intrastate commerce. 
 

 Moreover, there are significant concerns as to whether the Project has any hope of carrying 

out the transportation policies of 49 U.S.C. §10101, such as “to foster sound economic conditions 

in transportation” and “to ensure the development and continuation of a sound rail transportation 

system with effective competition among rail carriers and with other modes to meet the needs of 

the public…” Rather, all available data suggests the Project will be a financial failure.  

 The Board cannot treat this matter as a minor, run-of-the-mill exemption proceeding. 

Consistent with the overall public convenience and necessity, the Board must serve the public by 

refusing to rubber-stamp TCR’s demand that the proceeding be fast-tracked just so TCR can meet 

its self-imposed deadline to begin construction in 2017.15 Proper adjudication of this complex 

Project will require a thorough analysis of factors and data that may not always be at issue under 

a plain vanilla Section 10502 exemption, including TCR’s business plan, ridership projections, 

estimated construction costs, and available funding. To date, TCR has actively resisted on both 

federal and state levels TAHSR’s efforts to obtain this crucial information on the basis that the 

information is “proprietary” and “commercially sensitive,” and that its disclosure would “highly 

prejudice” TCR. TCR’s claim that the information required by 49 U.S.C. §1121 is “proprietary 

and confidential” is pure legal obstructionism; indeed, TCR’s position is an impermissible 

collateral attack against the provisions of 49 U.S.C. §10901.16 That being said, TAHSR’s rigorous 

examination of all currently available information casts deep doubts on TCR’s core projections. 

                                       
15 It must be noted that TCR has refused to disclose the source of this arbitrary starting date. 
16 Ozark Mountain Railroad – Construction Exemption, Docket No. 32204, 1995 ICC Lexis 248 at *3 
(served Sept. 25, 1995). 
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After discovery in the full application process, TAHSR will further expose additional flaws in 

TCR’s overstated projections and understated cost estimates. 

 C. TCR’s claims and core projections must be tested.  

 Given the acknowledged significance of this massive Project, and the amount of intense 

controversy that surrounds it, the Board must subject all of TCR’s core projections to robust 

scrutiny, including its initial claim that the Project will be privately financed. As the Board is 

aware, the Dakota, Minnesota & Eastern Railroad (“DM&E”) repeatedly claimed to politicians 

and to the public that it would not seek public funds to build its rail line into the Powder River 

Basin. However, when private funds failed to materialize, DM&E turned to the Department of 

Transportation’s Credit Council seeking a loan of over $6 billion to fund its project. After the 

Credit Council took a hard look at the matter, it came to the conclusion that taxpayers would be 

put at risk and denied the loan. That same conclusion must be reached here. As shown below, TCR 

has already contradicted itself regarding this claim. TCR tells the Board “private money only,” 

while in truth it will seek federal subsidies, including loan guarantees. Landowners and other 

Texans that will be personally affected by the Project, and taxpayers, are entitled to a full and 

thorough examination of TCR’s claims and projections before they are put at risk. 

 D. TCR’s ridership projections are seriously flawed.  

Here, far more is at stake than simply whether investors will find the Project to be 

financially viable. There is the fundamental issue regarding the truth or falsity of TCR’s ridership 

projections. Are they achievable projections based on objective, verifiable data from the relevant 

marketplace, or are they complete fantasy? Based on the Texas Statewide Ridership Analysis 
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Report prepared by the Texas Department of Transportation in December, 2013 (the “TxDOT 

Report”),17 TCR’s ridership projections appear to be fantasy.  

John T. Harding, PhD, former Chief Maglev18 Scientist for the FRA, U.S. Department of 

Transportation, analyzed hundreds of such reports during his prior service for the FRA. With 

respect to the Project at issue here, Dr. Harding has performed an analysis of TCR’s projections 

as compared with the unassailable facts contained in the unbiased TxDOT Report. Dr. Harding’s 

analysis of TCR’s ridership projections will be discussed in more detail, but for now, it is enough 

to simply state his conclusion: TCR’s ridership projections are greatly exaggerated, to the tune of 

almost six times Dr. Harding’s projections, which he based on objective, verifiable data.19 

Then there is the issue of cost of capital, operations, and maintenance. Even if TCR 

somehow convinces investors to front the $12 to $18 billion required to acquire the right-of-way 

and to construct its “closed system,” how will TCR cover the interest owed to lenders and 

bondholders, and return on capital owed to its investors? And how will it cover its annual operating 

and maintenance costs? According to TCR, these costs will be covered through ticket sales. 

Accordingly, if TCR has overstated projected ridership demand, then ticket receipts will fail to 

cover costs, and Texas landowners will have lost their property to a failed venture. In addition, 

taxpayers in Texas and the United States who receive no benefits whatsoever from an underused 

rail line in east Texas will be forced—without a vote and after the fact—to subsidize TCR’s 

unprofitable operations. This is one of the many reasons Texans are adamantly opposed to this 

Project.  

                                       
17 Exhibit 2 attached.  
18 Maglev (derived from magnetic levitation) is a transport method that uses magnetic levitation to move 
trains with magnets and electricity without touching the ground. 
19 Exhibit 3, Verified Statement of John T. Harding at ¶ 16. 
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The fear that Texas Central will never even come close to covering its costs is not mere 

speculation. Far from it. Based on Dr. Harding’s analysis, he concluded, “[t]here appears to be no 

reasonable likelihood that TCR could repay its investment, much less pay operating costs, with a 

realistic appraisal of ridership.”20  

These significant financial concerns, which will be discussed in detail, cannot be dismissed 

out of hand. TCR has been actively concealing any documents which might support its ridership 

projections or revenue estimates. The fact of the matter is worldwide there are only two high-speed 

rail passenger systems that are profitable, and one that breaks even. Two of these systems are in 

Japan and the other is in France. Most importantly, they are in cities where the population density 

and public transit usage are far greater than in Dallas and Houston. These and other source 

indicators strongly suggest that Dallas to Houston is not a feasible corridor for high-speed rail.  

TCR seeks to gloss over these fundamental issues with unsupported hyperbole, gushing 

that its “first of its kind” Project will greatly benefit the Texas economy, and “transform how 

infrastructure projects of this kind are developed in the United States going forward.”21 But what 

if it turns out TCR is wrong and simply hasn’t done its homework, and this Project is just the latest 

miscalculation (or misrepresentation) regarding the need and cost of building a high-speed rail 

line? Texas landowners and all those potentially affected by this Project should not have to bear 

the risk of finding out the answer to that question, especially since the Board has the ability—right 

now—to force TCR to file a full application, disclose relevant information, justify the need for the 

Project, and demonstrate its feasibility based on objective, verifiable data.  

                                       
20 Id. 
21 Verified Statement of Timothy Keith in Support of TCR’s Petition, at ¶ 13. 
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Even advocates of high-speed rail must acknowledge that miscalculations and yet another 

failed project will have a negative impact on the public’s perception of high-speed rail. It is well-

remembered that a previous proposal to create a 600-mile network connecting Dallas, Houston, 

Austin and San Antonio collapsed when the company failed to meet the first financial milestone 

imposed by the former Texas High-Speed Rail Authority, requiring it to show that it had secured 

$171 million in letters of credit. Such milestones were installed to make sure that Texas taxpayers 

did not end up saddled with a half-built project.22 Any true proponents of high-speed rail should 

support prevention of unfeasible projects, in order to focus their energies on sure-fire winners.  

Given this past history of failure, and because the present record is grossly inadequate, the 

Board must compel TCR to provide all the evidence necessary to carry its burden of justifying the 

need for the Project. In a full application, the Board must force TCR to back up these unfounded 

claims, among others: 

1) That the Project will be constructed and operated exclusively with private 
financing;23 
 

2) That it will attract approximately four million riders by the year 2025 at a ticket 
price to support investor return, debt service, operations, and maintenance;24  

 
3) That by 2026 approximately 20% of Dallas-Houston travelers will choose 

Texas Central’s high-speed passenger service;25  
 

4) That the Project could spur $36 billion in economic benefits; and  
 

5) That it could generate nearly $2.5 billion in tax revenues to the state, counties, 
local municipalities, school districts and other taxing entities, between 2015 and 
2040.26  

 
                                       
22 Aman Batheja, Bullet Train Failed Once, but It’s Back for Another Go, The Texas Tribune, March 7, 
2014, https://www.texastribune.org/2014/03/07/firm-planning-texas-bullet-train-avoiding-past-
pit/#most_viewed.   
23 V.S. Keith at ¶ 10. 
24 Petition at 8. 
25 Id.  
26 Id. at 11.  
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Finally, the Board should note that while TCR claims in its Petition that the total 

construction cost is “estimated to be over $10 billion,”27 this figure has been in constant flux. In 

December 2013, TxDOT estimated the “Upfront Capital Cost” of the Project to be $18.3 billion 

and the “Annual O&M Cost” to be $209 million.28 After these figures were released, TCR 

instructed TxDOT to assume certain modifications, including the surprising removal of the station 

stop in Brazos Valley,29 reduction of the fare to 80% of average airfare, and an increase of the 

average travel speed to 160 mph.30 After making these assumptions, the Upfront Capital Cost 

dropped to $16.8 billion, while the Annual O&M Cost increased to $266 million.31 TCR has, 

without justification, failed to disclose TxDOT’s unbiased construction estimates to the Board. 

With all due respect, a $6.8 billion to $8.3 billion discrepancy between TxDOT’s projections and 

TCR’s lowball estimate in its Petition requires close scrutiny, not an exemption from prior 

approval requirements. Certainly, TxDOT has decades of experience estimating massive 

infrastructure projects, while TCR has none. Moreover, since the filing of its Petition, TCR has 

upped its stated construction estimate, this time to $12 billion. In short, it is abundantly clear that 

TCR’s $10 billion estimate in its Petition is misleading and grossly inaccurate.  

III. TCR’s Petition Does Not Contain Sufficient Information for the Board to Make 
an Informed Decision.  

 
 Although the exemption process is designed to minimize regulatory burdens, it is 

appropriate only when there is sufficient information to reach an informed decision.32 Furthermore, 

                                       
27 V.S. Keith at ¶ 4. 
28 Exhibit 2, TxDOT Report at 71.  
29 If TCR is instructing TxDOT to assume there will be no Brazos Valley stop in order to increase ridership 
projections, why is TCR telling the Board and the public there will be one? 
30 Exhibit 2, TxDOT Report at 73. 
31 Id. at 74 
32 San Pedro Operating Company, LLC—Abandonment Exemption—In Cochise County, AZ, STB Finance 
Docket No. AB-441 (Sub-No. 4X) (Sept. 15, 2005). 
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the Board has consistently found that when an entity does not submit any of its own financial data 

or operational considerations, the petition is insufficient.33 

A. Seeking an exemption on a project of this magnitude is inappropriate.  

In the Ozark Mountain proceeding, the Board rejected attempts by the petitioner to use the 

exemption process. Instead, the Board required the submission of a detailed construction 

application, for a project far less costly and significant than TCR’s.34 In addition, because the 

financial feasibility of a large, complex, and costly passenger rail line was called into question, the 

Board properly directed the petitioner to provide the financial information required under its 

application procedures, including “projected construction costs, pro forma profit and loss 

statements, and funding sources.”35 For the following reasons, the Board should require TCR to 

do the same here.  

  1. TCR’s investors are a mystery. 

TCR is an unknown private entity, only recently established in Texas, backed by unknown 

Japanese entities. TCR’s Petition lacks any information regarding the qualifications and 

experience of its management with respect to high-speed rail, presumably because there is none. 

TCR has no operations and has never generated revenue. Because TCR is an “entirely unknown 

entity that had provided no information on its investors or how it proposed to finance the 

construction of an estimated” $12 to $18 billion rail line, the Ozark Mountain precedent directs 

the Board to deny its Petition. 

 

                                       
33 See e.g., Norfolk Southern Railway Company—Discontinuance Exemption—In Hudson County, NJ, STB 
Docket No. AB-55 *at 13-14 (Mar. 12, 2001). 
34 Ozark Mountain Railroad – Construction Exemption, Docket No. 32204, 1995 ICC Lexis 248 at *4-6 
(served Sept. 25, 1995). 
35 Ozark Mountain Railroad – Construction Exemption, Docket No. 32204, 1994 ICC Lexis 16 at *6-7 
(served Feb. 18, 1994). 
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2. TCR’s Petition is unsupported. 
 

 TCR’s Petition lacks independent and unbiased factual support. The Board should not 

allow TCR to bypass submission of a construction application given its complete lack of evidence 

supporting its Petition. Overstated and unsubstantiated ridership estimates, together with 

significant financial uncertainties, should cause this Board to require a full application process.36  

TCR’s request for an exemption based on its unsupported assertions handcuffs landowners 

from fully analyzing the Petition and preparing a meaningful reply. Landowners should not be 

required to search for information; rather, TCR was required to submit all support for its Petition 

at the time it was filed.37 

It is without question that TCR’s lack of transparency as to the Project design, financing, 

ridership estimates, and economic benefits justifies a requirement that TCR furnish substantial 

additional information in a construction application. In a much less severe fact pattern in Ozark 

Mountain, the Board was decisive on this issue: 

Our decision to revoke the conditional exemption should not be 
construed as a conclusion that the proposed construction and 
operation is inconsistent with the rail transportation policy. It merely 
reflects the fact that we have received information raising serious 
concerns about the impact of the project on the people who live in 
the area. This information indicates that the application process, 
rather than the exemption process, is the more appropriate vehicle 
for the Commission to use in considering whether to approve the 
proposed construction and operation.38 (emphasis added). 

 
TCR must concede that substantial opposition to the Project exists, as evidenced by over 

1,500 verified statements from affected citizens and landowners.39 In addition, the Board has 

                                       
36 Id. 
37 49 CFR §1121.3. 
38 Ozark Mountain, 1995 ICC Lexis 248 at *15. 
39 See TAHSR Reply to Petition for Clarification, Exhibit 3.   
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already received numerous filings opposing the Project, including from Congressman Joe Barton 

(filed May 10, 2016) and Congressman Kevin Brady (filed May 13, 2016). Litigation in state court 

has also been initiated.40 

The following chart summarizes an analysis of the Ozark Mountain factors, and confirms 

that TCR should be required to file a full application for its Project: 

FACTORS CONSIDERED BY 
THE BOARD 

OZARK PROJECT - 
SPECIFIC FACTS 

TCR PROJECT - 
SPECIFIC FACTS 

 
1. Magnitude of the Project $300 Million $12-18 Billion 

40-60 times greater than Ozark 
 

2. Serious concerns raised 
by the public 

200 letters from landowners 1,500+ verified statements 
from landowners, plus multiple 
letters from Federal and State 
Congressmen, and eight 
County Opposition Replies 
 

3. Questions as to financial 
viability 

Legitimate questions raised 
by opponents 

TxDOT Report and Harding 
Verified Statement nullify 
viability of TCR’s Project 
 

4. Uncertainty as to 
completion of project 

Serious concerns raised by 
opponents 

TCR has shown no ability to 
raise $12 billion, much less 
$18 billion 
 

5. Project sponsor would 
not supply financial 
documents 

Railroad’s refusal to 
produce documents was an 
impermissible collateral 
attack on Board authority 

TCR has refused to produce 
information at every stage, and 
instead has engaged in a 
disinformation campaign 
 

6. Questions as to ridership Issues raised as to whether 
5,000 passengers per day 
could be achieved 
 

Near impossible goal of over 
11,000 passengers per day. 
Unsupported projections fully 
discredited 
 

7. Undisclosed investors The Board called Ozark’s 
investor mysterious 

TCR’s Japanese and primary 
investors are a mystery. TCR’s 
1% investors are only partially 
disclosed 

                                       
40 See footnote 8. 
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 TAHSR is aware of the Board’s general position that the purpose of the financial fitness 

test is “not to protect the carrier or its investors.”41 However, in its DM&E decision, the Board 

noted, “if, for example, it turns out the cost of any environmental mitigation we impose would be 

so high that the project ultimately would not be financially viable,” the Board could find that the 

proposed project would not meet the applicable statutory and regulatory requirements.42 

 Given the undeniable fact that very few high-speed passenger rails have been profitable, 

and that this Project fails to meet any of the demographics which indicate probable success, the 

Board should realize at the outset that far more is involved than the protection of TCR and its 

investors. In this case, where construction cost estimates are free-floating and ridership projections 

are based on the diversion of over 60,000 more vehicles than reflected in TxDOT’s traffic counts 

on I-45, things simply do not add up.43 Furthermore, unlike the situation in DM&E, where the 

Board commented that serious challenges were not raised regarding the impact of the proposed 

construction, TAHSR is raising highly significant concerns and challenges which demonstrate that 

TCR’s traffic and diversion projections are fundamentally flawed. As Dr. Harding concluded, and 

as confirmed by the TxDOT Report, any shortfall in passengers will result in the failure of ticket 

sales to cover TCR’s costs. When this inevitably happens, the Project will fall in line with other 

failed high-speed rail projects doomed from the start by forecasting miscalculations and misguided 

assumptions. 

 A failure to undertake a comprehensive analysis of TCR’s core projections will ultimately 

harm the high-speed passenger routes that the FRA has designated as viable candidates. In the final 

analysis, well-informed advocates of high-speed passenger rail will support the Board’s decision 

                                       
41 Dakota, Mn & Eastern RR—Construction-Powder River Basin, 3 S.T.B. 847, 866 (1998). 
42 Id. 
43 See discussion at 33-37. 
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to require TCR to file a full application, so as to vet out ill-suited projects.44 At present, little more 

than disinformation has been provided by TCR’s promoters, who seem intent on following the trail 

that has been blazed by others who relied on overly optimistic assumptions regarding ridership 

forecasts and revenue projections. 

B. The lack of information regarding the Project is staggering.  

As of the filing of its Petition, TCR still has not answered many basic questions regarding 

its Project. Among them: 

• How much is the Project going to cost to build? $12B? $18.3B? More? 
 

• Who is going to pay for construction costs?  

• Is all the financing in place yet? What contingencies exist? 

• How much is it going to cost to operate and maintain the Project? 

• What is the final route?  

• Why was the business plan or business model not attached to the Petition?  

• Why did TCR fail to disclose to the Board the ridership projections and cost 
estimates from the TxDOT Report? 
 

• What are the ridership projections based on? 

• Can the Project succeed financially?  

• What foreign entities will have collateral rights on this piece of 
infrastructure? 
 

• How much will a ticket cost?  

• Is there going to be security screenings at the terminal? If not, why not? 

• How much private property will need to be acquired through eminent 
domain?  

                                       
44 That the Dallas to Houston route was not designated in the FRA’s Vision for High Speed Rail in America 
speaks volumes, and confirms that this Project is ill-advised and unnecessary. 
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• What early financial exits were offered to bring in initial investors? 

• What is the construction schedule?  

• What are the “key milestones” claimed to be so critical to the Project?  

Instead of answering any of these questions, TCR has merely regurgitated generalized and 

unsupported statements about how badly Texas “needs” the Project and how “great” it will be for 

the State. TCR touts the public meetings it has held when, in truth, poorly informed spokesmen 

deftly avoided any tough questions. When it comes to specifics, TCR has clung to its mantra of 

“just take our word for it,” which is exactly what it is now asking the Board to do. TCR wants the 

Board to believe its claims regarding costs, ridership projections, economic and environmental 

benefits, and highway congestion, to name just a few. And TCR is asking the Board to believe all 

of these claims without having to introduce a shred of hard evidence as proof. TCR’s utter failure 

to present any supporting data, evidence or workpapers in direct violation of 49 USC §§ 1121.3 

has left the Board in a position where it simply does not have sufficient information to make an 

informed decision.  

In fact, hardly any of TCR’s claims are true, which is precisely why TCR has attempted 

this no-notice, fast-track exemption proceeding. TCR does not want to release financial or 

operational data, or participate in full discovery. Nor does TCR want its Project subjected to 

extended, meaningful public comment. Were these things to happen, the Project would be exposed 

for what it is—an ill-advised, fanciful promotion destined for failure, at the expense of thousands 

of Texas landowners and citizens, taxpayers, and unsuspecting investors.  

As demonstrated below, TCR has not even attempted to provide sufficient information for 

the Board to make an informed decision. Accordingly, the Petition must be denied.  
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1. TCR has not disclosed its business plan. 
  

TCR has yet to produce even a rudimentary business plan, even though it concedes such a 

plan exists. In its Petition for Clarification, TCR states that its “construction schedule is central to 

its business model.”45 In Paragraph 2 of CEO Tim Keith’s verified statement in support of TCR’s 

Petition for Clarification, Mr. Keith references TCR’s “business plan.” However, TCR is 

withholding both its business model and business plan from the Board, and likewise refuses to 

disclose them to the public.  

2. TCR has not disclosed any data supporting its construction costs. 
 

As previously explained, two and a half years ago, TxDOT estimated the cost of the Project 

to be either $16.8 or $18.3 billion, depending on whether the announced stop in Brazos Valley is 

included.46 On March 30, 2016, CEO Tim Keith advised the Japanese Press that construction costs 

would exceed $12 billion.47 TCR and Mr. Keith affirmatively misled the Board in TCR’s Petition 

three weeks later on April 19, 2016, swearing to a lowball estimate of $10 billion.48 Then, two 

weeks after TCR filed its Petition, the Houston Chronicle reported that TCR’s company officials 

estimated the cost at $12 billion.49 Many other newspapers corroborated TCR’s $12 billion quote.50 

                                       
45 Petition for Clarification at 3.  
46 Exhibit 2, TxDOT Report at 71, 75.  
47 Ichihara, Tomohiro, Texas bullet train project pushing for Japan-friendly rules, Nikkei Asian Review, 
March 30, 2016, http://asia.nikkei.com/Business/Companies/Texas-bullet-train-project-pushing-for-
Japan-friendly-rules  
48 Petition at 4, V.S. Keith at ¶ 10.  
49 Begly, Dug, City wants shot at downtown bullet train stop, Houston Chronicle, May 2, 2016, 
http://www.houstonchronicle.com/news/transportation/article/City-wants-shot-at-downtown-bullet-train-
7388441.php.  
50 See, e.g., Respaut, Robin, Bullet Trains May Finally Come to the Us, Thanks to Chinese Investors, The 
Fiscal Times, May 7, 2016, http://www.thefiscaltimes.com/2016/05/07/Bullet-Trains-May-Finally-Come-
US-Thanks-Chinese-Investors and Hethcock, Bill, Japanese company to create Dallas subsidiary for 
Texas bullet train, Dallas Business Journal, May 18, 2016,  
http://www.bizjournals.com/dallas/news/2016/05/18/japanese-company-to-create-dallas-subsidiary-
for.html. 
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How could TCR miss by so much? It seems clear that TCR’s grossly understated $10 billion 

estimate was chosen solely for the purpose of seeking an exemption from the Board. 

While the total estimated construction cost is a moving target, what hasn’t changed is 

TCR’s steadfast refusal to produce any objective, reliable data in support of any of these constantly 

changing estimates. TCR has stubbornly ignored repeated requests for source documentation 

supporting projected construction costs. In truth, it seems TCR is plucking these estimates out of 

thin air. TCR should be required to submit a comprehensive accounting of construction costs, 

backed by objective, reliable supporting data from independent experts. TCR should further be 

required to disclose its construction schedule and estimated costs for each year of construction. 

3. TCR has not disclosed its operational and maintenance costs and data. 

TCR has yet to provide an operating plan, traffic projection studies, operational or 

maintenance data, or any estimates of annual operating and maintenance (“O&M”) costs. Not only 

will TCR have to pay back massive construction loans and service the high-risk interest returns to 

its investors, it will also have to cover substantial O&M costs in order for the Project to be 

financially feasible. The Board should require TCR to produce its operating plans, traffic studies, 

estimated O&M costs, along with all supporting data in the context of a full application.  

4. TCR has not disclosed its feasibility studies or any data supporting its 
ridership projections. 

 
In early 2013, TCR’s main partner, the Japan Bank for International Cooperation, 

commissioned a High Speed Rail Feasibility Study to be conducted on the Project. The Feasibility 

Study contains TCR’s ridership projections and fare estimates, but TCR refuses to release this 
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critical data to the public. TCR claims the information is trade secret and confidential commercial 

information.51  

In fact, TCR has gone to great lengths to hide this critical ridership and cost data. After 

TCR sent the Feasibility Study to TxDOT in conjunction with the FRA’s environmental review, 

TAHSR submitted an open records request for the Feasibility Study. Not surprisingly, both TCR 

and TxDOT refused to disclose an unredacted copy of the study. Instead, TCR redacted all of the 

critical ridership projections and cost data (consisting of almost 200 pages of the study), and filed 

a letter brief with the Texas Attorney General seeking protection from disclosure. Before 

forwarding its letter brief to TAHSR, however, TCR heavily redacted the brief.52 In short, not only 

is TCR concealing its ridership projections and cost estimates, TCR is also concealing its legal 

arguments by blanket redaction. 

In March, 2016, TAHSR filed a Texas Public Information Act suit against TxDOT and the 

Texas Attorney General to obtain TCR’s critical information.53 TAHSR then served a subpoena 

requesting a deposition of a TCR corporate representative.54 Like clockwork, TCR quashed the 

subpoena and refused to produce a representative under oath. TAHSR also sent a letter directly to 

TCR requesting an unredacted copy of the Feasibility Study,55 but TCR ignored TAHSR’s request.  

Given that TCR is now claiming four million passengers will ride its high-speed train by 

2025, it can no longer claim its ridership projections to be trade secret or confidential. In its 

Petition, TCR also references “projections of future market demand” which TCR claims would 

                                       
51 TCR also failed to submit the Feasibility Study as evidence supporting its ridership projections, as 
required by 49 U.S.C. §1121.3. 
52 Exhibit 4 attached.  
53 Exhibit 5 attached.  
54 Exhibit 6 attached. 
55 Exhibit 7 attached.  
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allow it “to operate up to 34 daily trains in each direction.”56 This coincides with editorials written 

by TCR’s promoters boasting that “several years of intensive market research confirm ridership 

for this project.”57 But TCR won’t release any of these projections of future market demand or 

alleged research, nor has it produced any data supporting its projections to the Board. TCR’s lack 

of transparency with respect to its ridership, likely the most fundamental determinant of financial 

feasibility, is alarming, and ample reason to deny TCR’s Petition.  

5. TCR has not disclosed its fare estimates or any plans for parking. 

Much like its construction costs, TCR’s fare estimates have been all over the map. TCR 

has stated it will have a “dynamic pricing model,” that it expects “ticket prices to be very 

competitive with those of airlines,” and that the “cost to travel would be about 80 percent of the 

cost of a commercial air ticket between the two cities."58 For purposes of the TxDOT report, TCR 

told TxDOT to assume a $108 fare estimate in conducting its ridership analysis.59 But TCR chose 

this amount only because TxDOT’s model had generated unacceptably low ridership projections 

with higher fares.60 In complete contrast to these competitive pricing claims, TAHSR recorded 

TCR spokesman Robert Eckels boasting, “We’re a private company. It’s going to cost as much as 

we can afford to charge you and you’ll be willing to pay.”61  

                                       
56 Petition at 2. 
57 Exhibit 8 attached.  
58 See http://www.texascentral.com/facts/ and Sneider, Julie, Texas Central Railway’s plan to build a 
Dallas-to-Houston bullet train is gaining speed, Progressive Railroading, June 2014, 
http://www.progressiverailroading.com/high_speed_rail/article/Texas-Central-Railways-plan-to-build-a-
Dallas-to-Houston-bullet-train-is-gaining-speed--40687 
59 Exhibit 2, TxDOT Report at 73. 
60 Id. at 71. Using a higher fare, TxDOT projected annual ridership between 0.7 and 2.7 million. 
61 https://youtu.be/oMdfcd5uDEI?t=2m31s.  
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TCR’s paucity of information regarding its fare estimates is especially troubling 

considering the elasticity of demand based on ticket prices. In short, a higher priced ticket will 

greatly reduce demand. A lower priced ticket ensures financial failure. 

And then there is parking. How many spaces will there be and how much will they cost? 

This will also influence how many passengers choose to ride the rail. TCR must release its fare 

estimates, parking plans, and all supporting data, as these issues are crucial to determining the 

feasibility of the Project.  

6. TCR has not disclosed any research or objective data supporting the 
Project’s alleged tax revenue, economic benefits, or creation of jobs. 

 
TCR claims the Project “could spur $36 billion in economic benefits, and generate nearly 

$2.5 billion in tax revenues to the state counties, local municipalities, school districts and other 

taxing entities, between 2015 and 2040.”62 In support, TCR cites to footnote 33, which references 

a report created by Insight Research Corporation titled Texas Central’s High Speed Rail Corridor 

and Related Private Development Houston to Dallas/Fort Worth, Texas (the “Insight Report”).  

Relatedly, TCR proclaims that construction of the Project will create more than 10,000 

temporary jobs per year and that once passenger service commences, 1,000 permanent jobs will 

be created.63 However, TCR provides no citation in support of these claims. Tim Keith repeats 

these claims in his verified statement, and he adds that the Insight Report estimates that private 

development related to the Project will create approximately 14,000 direct jobs and 21,000 indirect 

jobs.64 Despite these bold claims, TCR refuses to release the actual Insight Report, which in turn 

                                       
62 Petition at 11.  
63 Id. 
64 V.S. Keith at ¶ 22. 
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casts doubt as to the existence of any objective data used to calculate the supposed economic 

benefits and jobs creation. 

7. TCR’s stated reasons for concealing the Insight Report are concerning.  

After TCR filed this Petition, TAHSR immediately sent a letter to TCR’s counsel Raymond 

Atkins requesting the Insight Report.65 After being rebuffed by two different TCR law firms in 

Texas, TAHSR hoped that TCR’s counsel in this proceeding would recognize the axiomatic 

principle that if you cite a report to the Board, you need to produce it. TAHSR explained to that if 

the Insight Report supports TCR’s claims regarding how great this Project will be for Texas, it 

would seem TCR would want to share the report with the public. No such luck. TCR’s counsel 

stonewalled, stating that TCR refuses to produce the Insight Report because it contains “certain 

proprietary, commercially sensitive information, the public disclosure of which would be highly 

prejudicial to Texas Central.”66 (emphasis added). To be clear, on the one hand TCR repeatedly 

cites to the report to bolster its argument that the Project will be of great economic benefit to the 

public. On the other hand, TCR claims public disclosure of the report would be highly prejudicial 

to TCR. The Board should not allow TCR to continue hiding behind these legally baseless, empty 

excuses. Rather, TCR should be required to release the Insight Report and produce evidence 

supporting its claims.67  

                                       
65 Exhibit 9 attached.  
66 Exhibit 10 attached.  
67 It is clear from the statements filed in support of TCR’s Petition for Clarification that support for the 
Project appears to be based on TCR’s claims of economic benefits to local and state economies over the 
next 25 years. Therefore, the Board should ensure that those alleged benefits are not merely disinformation 
being used to window-dress the Project.  
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8. TCR has not disclosed any plans for security. 

Although TCR claims “check-in and security procedures would be far less time-consuming 

than at busy airports,”68 it has presented no support for this statement. Similarly, at multiple county 

meetings, public forums, and to the press, TCR has told the public its Project will not have any 

invasive security procedures like Transportation Safety Administration (“TSA”) airport security, 

which cause long lines for passengers. But TCR has presented no support for this claim either. 

Rather, TCR reverts to its mantra, “just take our word for it.” TCR should be required to tell the 

Board, if not TSA-level security then what level of security will there be? Will guns be allowed 

on the rail? What about flammable liquids? How will these prohibitions be enforced—metal 

detectors, body scans?  

The Board should require TCR to present a comprehensive security plan before the Petition 

is considered. From January 2004 through July 2008 there were 530 terrorist attacks worldwide 

against passenger rail targets, resulting in more than 2,000 deaths and 9,000 injuries.69 The TSA 

considers passenger railroads to be high consequence targets in terms of potential loss of life and 

economic disruption as they carry large numbers of people in a confined environment, offer the 

opportunity for specific populations to be targeted at particular destinations, and often have iconic 

structures such as TCR’s Project.70 Between 1970 and 2012 there were 33 high-speed rail attacks 

worldwide, killing 32 people.71 

                                       
68 Petition at 7.  
69 U.S. Government Accountability Office, Technology Assessment: Explosives Detection Technology to 
Protect Passenger Rail, July 2010, http://www.gao.gov/assets/310/307828.pdf.  
70 Polunsky, Steven, Will Texas Trains Have Japanese Cops?, Medium, July 26, 2015, 
https://medium.com/homeland-security/will-texas-japanese-trains-have-japanese-cops-
c265cdaff82#.gghs81ifk.  
71 Jenkins, Brian M., Kouzub, Chris, et al., Formulating a Strategy for Securing High-Speed Rail in the 
United States, March 2013, http://transweb.sjsu.edu/PDFs/research/1026-securing-US-high-speed-rail-
brief.pdf.  
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More recently, in 2015, an Islamic terrorist attacked a high-speed train while in transit 

between Belgium and France.72 The terrorist had knives, pistols, high-powered assault rifles, and 

a bottle of gasoline. The attack was intended to be a mass arson and murder. In response to this 

attack, Belgium is instituting increased baggage checks, and the European Union is considering 

introducing metal detectors and body scans at all train stations. Additionally, in July 2015 there 

was a suicide attack on the high-speed rail in Japan.73 The terrorist immolated himself, and smoke 

filled the train coach. The windows on a high-speed train cannot be opened, and the doors can only 

open once the train fully stops, which takes several minutes. Any fire creates an imminent risk of 

death by smoke inhalation for the passengers in that coach. Indeed, a female passenger was choked 

to death by smoke from the fire. TCR misleadingly claims that there has never been a fatality on 

Japan’s high-speed rail, when in this attack alone, there were two. Experts in train transportation 

safety in Japan have admitted that there are blind spots in the security system on the high-speed 

rail in Japan, and have advised changes in risk management and security checks.74 Given the state 

of terrorism, when one suicide terrorist with a 16-ounce coke bottle filled with gasoline can take 

out a full coachload of passengers, can TCR truly tell the public and the Board that there will be 

no security checks whatsoever? 

                                       
72 Chrisafis, Angelique, France train attack: Americans overpower gunman on Paris express, The 
Guardian, August 22, 2015, http://www.theguardian.com/world/2015/aug/21/amsterdam-paris-train-
gunman-france.  
73 Associated Press, Fatal fire on Japan's bullet train, airtight as a plane, reveals lax security, other lapses, 
July 4, 2015, http://www.foxnews.com/world/2015/07/04/fatal-fire-on-japan-bullet-train-airtight-as-plane-
reveals-lax-security-other.html#. 
74 Yamaguchi, Mari, Bullet trains get rude wake-up call, The Japan Times, July 4, 2015, 
http://www.japantimes.co.jp/news/2015/07/04/national/bullet-trains-get-rude-wake-up-
call/#.V0ylHVdZHts.  
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9. TCR refuses to provide its financial information. 

On numerous occasions and in its Petition, TCR claims that the Project will be constructed 

and operated exclusively with “private financing.” However, TCR’s prior statements belie these 

claims. Back in 2014, TCR entered into a Memorandum of Understanding with the FRA that 

specifically states that TCR “may submit applications to the [FRA] for loans.”75 On other 

occasions, TCR has admitted that it may rely on other taxpayer-subsidized Transportation 

Infrastructure Finance and Innovation Act (“TIFIA”) loans, Railroad Rehabilitation and 

Improvement Financing (“RRIF”) loans and potentially Transportation Investment Generating 

Economic Recovery (“TIGER”) and other federal funding.76 Even more telling, former 

Ambassador Ron Kirk, a TCR senior advisor and spokesman, has conceded that TCR will 

aggressively pursue federal loans.77 Since taxpayers will be at risk, the Petition should be denied 

and the Project should be thoroughly reviewed.  

Upon information and belief, TCR’s main investing partner is the Japan Bank for 

International Cooperation (“JPIC”). Based on various reports, JPIC may fund between $3.5 to $5 

billion for the Project. It is entirely unclear what contingencies exist, and whether the JPIC will 

have collateral on the land TCR intends to take from Texas landowners through eminent domain. 

If this is the case, TCR should be required to disclose what property rights, if any, are pledged to 

Japanese investors as collateral. 

                                       
75 Exhibit 11 attached.  
76 See, e.g., Eric Nicholson, Texas Central Railway’s Fuzzy Definition of ‘Privately Financed,’ Dallas 
Observer, August 11, 2015, http://www.dallasobserver.com/news/texas-central-railways-fuzzy-definition-
of-privatley-financed-7479867.  
77 Formby, Brandon, Biden calls Dallas-Houston bullet train beginning of new transportation era in 
America, The Dallas Morning News, November 18, 2015, 
http://transportationblog.dallasnews.com/2015/11/as-biden-addresses-infrastructure-spending-in-dallas-
lawmakers-grapple-with-funding-in-d-c.html/.  
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Assuming the JPIC will fund as much as $5 billion of the cost of construction, that amount, 

when viewed against the backdrop of TxDOT’s estimates, leaves over two-thirds of the cost of 

construction to be covered by other investors. Should actual costs follow the well-recognized 

tendency to exceed the original estimated cost of construction, even more private financing will 

be needed.  

Although TCR claims that it has the ability to line up private funds for the Project, the 

Board has heard this before from other parties (DM&E Railroad). Not only has TCR admitted it 

does not have its private funding in place, it has not even disclosed how close (or far) it is from 

raising the necessary financing. The only announcement of true cash investors is less than $100 

million, leaving TCR at least $11.9 billion short of its projected construction costs. And even that 

$100 million amount is unverified. Without assurance that sufficient funding is in place, it is 

premature for the Board to approve construction. TCR should first be required to demonstrate to 

the Board the extent to which funds for financing are now available, and a projected timeline 

regarding when the remaining funds will be acquired. And, TCR should be required to disclose: 

(i) all terms of contingencies related to its alleged private financing, (ii) whether it has disclosed 

accurate ridership projections to its lenders, and (iii) all “key milestones within defined 

timeframes” that must be met.78  

IV. Based on Available Data, TCR’s Ill-Advised Project is Destined for Failure.  
 

A. TCR’s proposed rail line has none of the indicators of profitable high-speed 
rail lines.  
 

One of the main reasons TCR is refusing to hand over data is that all available data strongly 

suggests that the Project will be a disaster. Only two high-speed rails (“HSR”) in the world are 

                                       
78 Petition for Clarification at 4. 
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profitable: Paris-Lyon in France and Tokyo-Osaka in Japan.79 A third HSR breaks even: Osaka-

Hakata in Japan.80 A quick analysis of what makes these few HSR’s profitable should help the 

Board understand why TCR’s Project is not financially feasible.  

First, population density in core cities is a strong indicator of success because HSR’s 

depend on population density to operate efficiently:  

• Tokyo  
 

Ø 2016 population:  37,750,000  
Ø Population density:  11,440 people per square mile81 

 
• Paris 

 
Ø 2016 population:  10,870,000  
Ø Population density:  9,900 people per square mile82 

 
• Osaka-Kobe-Kyoto 

 
Ø Population:   16,985,000 
Ø Population density:  13,700 people per square mile83 

 
In stark contrast, Dallas/Fort Worth and Houston are currently less than 25% of Tokyo’s 

density, and nowhere near the population density of the core cities from profitable HSR routes, 

even when factoring in projected growth: 

• Dallas/Fort Worth  
 

Ø 2016 population:    6,280,00084 
Ø Projected 2030 population:   8,910,00085 

 
 

                                       
79 Feigenbaum, Baruch, High-Speed Rail in Europe and Asia: Lessons for the United States, Reason 
Foundation, May 2013, http://reason.org/files/high_speed_rail_lessons.pdf at 18. 
80 Id.  
81 Demographia, World Urban Areas (12th Annual Edition). 
82 Id. 
83 Id.  
84 Id.  
85 Demographia, World Urban Areas Population Projections (6th Edition).  
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Ø Population density 2010:   2,800 people per square mile86 
Ø Projected population density 2030:  3,970 people per square mile  

 
Ø Houston  
 

Ø 2016 population:    6,005,00087 
Ø Projected 2030 population:   7,870,00088 
 
Ø Population density 2010:   2,800 people per square mile89 
Ø Projected population density 2030:  3,670 people per square mile   

 
Second, the percentage of the workforce who use public transit in core HSR cities is another 

strong indicator of profitability. Residents in Dallas/Fort Worth and Houston simply do not use 

transit at all, in contrast to cities where profitable HSR’s operate: 

Ø Tokyo: 60%90  
 
Ø Osaka: 60% 

 
Ø Dallas/Fort Worth: 1.6%91  

 
Ø Houston: 2.4%92 

 
Dallas/Ft. Worth only has 1.6% the public transit usage of Tokyo; Houston is a paltry 4% of 

Tokyo’s transit usage. Even within the United States, Houston and Dallas have an unusually low 

percentage of transit usage, considering their large urban populations. Of the 280 cities who 

reported “trip per resident” data to the National Transit Database, Houston and Dallas ranked 91st 

and 102nd respectively.93  

                                       
86 Demographia, World Urban Areas (12th Annual Edition). 
87 Id.  
88 Demographia, World Urban Areas Population Projections (6th Edition). 
89 Demographia, World Urban Areas (12th Annual Edition). 
90 Feigenbaum, Baruch, High-Speed Rail in Europe and Asia: Lessons for the United States, Reason 
Foundation, May 2013, http://reason.org/files/high_speed_rail_lessons.pdf at 23. 
91 US Department of Commerce, US Census Bureau, 
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk  
92 Id. 
93 Fischer-Baum, Reuben, How Your City’s Public Transit Stacks Up, FiveThirtyEight.com, July 31, 
2014, http://fivethirtyeight.com/datalab/how-your-citys-public-transit-stacks-up/.  
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Third, HSR’s have proven successful in cities with a limited supply of cars and historical 

dependence on transit. Dallas and Houston have some of the highest car ownership and lowest 

transit usage rates of any major metropolitan areas in the world. This is largely because both cities, 

as shown above, are among the least dense metropolitan areas in the world. These factors help to 

explain why Texans rely primarily on their automobiles for travel, and why this trend will likely 

continue. Combined, these are severe negative indicators for the viability of the Project. 

Finally, construction costs of the profitable HSR’s were far lower than the estimated costs 

of TCR’s Project: 

Ø Tokyo - Osaka: $.92 billion total, $2.6 million per mile94 
 

Ø Osaka – Hakata: $2.95 billion, $7.6 million per mile  
 

Ø Paris – Lyon: $2.06 billion, $3.3 million per mile95 
 

Ø TCR’s Project: estimated $12 to $18.3 billion, $50 to $76 million per mile 
 

Moreover, the Project will likely cost far more to build than even the highest of these 

estimates. The Journal of the American Planning Association issued an exhaustive study which 

examined 258 transportation infrastructure projects around the world. The study contained 

startling findings, namely that 90% of infrastructure projects had underestimated costs, and total 

costs for those projects were on average 28% higher than estimated.96 More importantly, rail 

projects were the most severely underestimated, costing an average of 45% more than projected.97 

                                       
94 Feigenbaum, High-Speed Rail in Europe and Asia: Lessons for the United States, at 15, Table 2 (citing 
to High Speed Rail in Japan: A Review and Evaluation of the Shinkansen Train, Economic Analysis of High 
Speed Rail in Europe, and other sources).  
95 Id.  
96 Bent Flyvbjerg, Mette Skamris Holm and Soren Buhl, Underestimating Costs in Public Works Projects: 
Error or Lie?, Journal of the American Planning Association, vol. 68, no. 3, Summer 2002, pp. 279-295. 
97 Id.  
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The title of the study – “Underestimating Costs in Public Works Projects: Error or Lie?” – is 

especially applicable here.  

In addition, TCR’s Project will have to be elevated for long segments in order to 

accommodate rural Texas landowners, who depend on the ability to move livestock and operate 

agricultural equipment and machinery for their livelihood. The cost of building elevated lines is 

significantly higher than the cost of building surface lines. Further, the grade or change in elevation 

of the line has to be very slight for TCR’s rail line to operate at 200 miles per hour, necessitating 

longer elevated segments than would be required for slower speed rail systems.  

As shown above, it is clear Dallas and Houston do not have any of the source indicators of 

profitable HSR’s. For those that live in Dallas and Houston, this conclusion is not surprising. 

Texans have cars and trucks, and independence by automobile is in their genetic makeup. Texans 

are not going to pay exorbitant amounts for high-speed rail tickets when they can drive up or down 

I-45 for the cost of a tank of gas, which is cheaper in Texas than anywhere in the world. The Project 

is not a necessary or feasible alternative, plain and simple.  

B. TCR is greatly overestimating its four million annual ridership projection.  
 

1. TxDOT’s traffic counts demonstrate that TCR’s ridership projections are 
greatly exaggerated and unsustainable.  
 

TCR now claims, without any supporting data, that four million passengers will ride its 

high-speed train annually by 2025.98 This annual total equates to 10,958 passengers per day. By 

comparison, in 2014 Quarter 3 through 2015 Quarter 3, only 2,858 passengers flew from Dallas to 

Houston per day.99 TCR claims it will divert 20% of all passengers to its train, including air 

                                       
98 Petition at 8. 
99 Exhibit 12 attached, from U.S. Department of Transportation’s Domestic Airline Consumer Airfare 
Reports, https://www.transportation.gov/office-policy/aviation-policy/domestic-airline-consumer-airfare-
report-pdf.  
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traffic.100 20% of daily air traffic (2,858) would equal 571 passengers. So, according to their own, 

newly-released projections, in addition to diverting 20% of all air travelers, TCR must also find—

each and every day—10,387 Dallas to Houston vehicle travelers and convince them to take the 

train as well:  

 
10,958 (total projection) – 571 (air traveler projection) = 10,387 vehicle travelers needed 

 
 
As will be demonstrated, the notion that TCR will achieve its four million annual ridership 

projection, or anything remotely close to it, is fantasy.  

According to TCR’s promotional campaign, over 90,000 vehicles travel between Dallas 

and Houston daily.101 From this pool of vehicles, TCR apparently believes it will be able to divert 

enough passengers to the train to meet its 10,958 daily projection. However, this 90,000 daily 

Dallas to Houston vehicles figure is demonstrably false. 

As described in more detail in the verified statement of Dr. John Harding, TxDOT conducts 

24-hour traffic counts 365 days a year along the I-45 highway between Dallas and Houston.102 

These traffic counts can be accessed using TxDOT’s Statewide Planning Map application.103 

Logically, the number of vehicles traveling between Dallas and Houston daily must be less than 

the minimum traffic point along the route.  

TxDOT traffic studies, publically available on TxDOT’s website, confirm the minimum 

traffic point occurs near Streetman, TX. In 2014, traffic at Streetman, TX amounted to an average 

                                       
100 Petition at 8. 
101 Exhibit 13, from TCR’s YouTube promotional video “Dallas/Fort Worth to Houston in 90 minutes,” 
https://youtu.be/k6igUibrfwc?t=49s.  
102 http://www.txdot.gov/inside-txdot/division/transportation-planning/maps.html.  
103 http://www.txdot.gov/inside-txdot/division/transportation-planning/maps/statewide-planning.html.  
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annual daily traffic of 26,256 vehicles (9.58M/y), of which 40.4% are trucks.104 Commercial trucks 

cannot be used to estimate potential passengers. Reducing 26,256 vehicles by 40.4% trucks leaves 

approximately 15,750 passenger vehicles. This traffic logically includes two types: specific Dallas 

to Houston traffic, and all other traffic. Other traffic includes both local traffic traveling short of 

Dallas to Houston (for example Dallas to Corsicana or Corsicana to Buffalo), and any long-haul 

traffic traveling beyond Dallas or Houston on either end. For obvious reasons, other traffic will 

likely be a very significant percentage of the 15,750 passengers passing through Streetman, TX.  

TCR’s consultant, the Louis Berger Group, estimated that the specific Dallas to Houston 

traffic percentage would be 55% (“Dallas to Houston Factor”),105 a surprisingly high figure for 

which no supporting data has been provided. But in order to put TCR’s projections in the best 

light, Dr. Harding uses TCR’s 55% figure in his analysis. The 15,750 passenger vehicle figure 

must be reduced by the Dallas to Houston Factor to determine the actual numbers of passenger 

vehicles traveling between Dallas and Houston: 

 
15,750 (minimum point passenger vehicles) × 55% (Dallas to Houston Factor) =  

8,607 total vehicles available for diversion 
 

 
Simply put, using TCR's own Dallas to Houston Factor and TxDOT’s traffic counts, no 

more than 8,607 passenger vehicles travel daily between Dallas and Houston, and substantially 

less if TCR’s 55% factor is overstated. TCR has refused to disclose the basis for its claim that 

90,000 vehicles travel daily between Houston and Dallas, as compared to the 8,607 figure 

extrapolated from TxDOT’s daily traffic counts and TCR’s consultant’s projections. 

                                       
104 Exhibit 14 attached, from TxDOT’s Statewide Planning Map application. 
105 Exhibit 15 attached.  
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The diversion rate is the next factor that must be considered in analyzing TCR’s ridership 

projections. Diversion rate is the percentage of vehicle passengers TCR can expect to divert to its 

high-speed train. Diversion rates for rail projects average below 10% of eligible vehicles.106 

However, TCR’s consultant uses a surprisingly high 15% diversion rate.107 In order to give TCR 

the benefit of the doubt, Dr. Harding used TCR’s diversion rate of 15% in the following Traffic 

Study Chart, along with TxDOT’s numbers:108 

TRAFFIC STUDY CHART 
 

 2014 2034 
   
Average Daily Minimum Traffic Count (TxDOT) 26,256 39,015 

 
Ø Reduce by TxDOT Truck Percentage 40.4% 40.4% 

 
Total Passenger Vehicles at Minimum Traffic 
Volume Point 

15,649 23,253 
 
 

Ø Apply Dallas to Houston Factor (from 
TCR’s consultant) 
 

55% 55% 
 

Dallas to Houston Only Passenger Vehicles 
(available to divert to HSR) 

8,607 12,789 
 
 

Ø Apply Diversion Factor to HSR (from TCR’s 
consultant) 

15% 15% 

--------------------------------------------------------------- -------- -------- 
Maximum New HSR Passengers Per Day Diverted 
from I-45 

1,291 1,918 
 
 

Even if TCR captured, on day one of operations, 20% of the 2,858 airline passengers that 

on average fly between Dallas and Houston daily, along with a full 15% diversion of available 

Dallas to Houston passenger vehicles, its daily passenger rate would total a mere 1,808 passengers: 

                                       
106 According to the FRA, only 5% of highway trips (at most) will be diverted to rail. Feigenbaum, High-
Speed Rail in Europe and Asia: Lessons for the United States, at 30. 
107 Exhibit 15.  
108 Harding V.S. at ¶¶ 13-16. 
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571 (diverted air travelers) + 1,291 (diverted passenger vehicles) = 1,862 TCR train passengers 

 
 
This is more than 9,000 daily passengers short (83%) of TCR’s projection. As previously stated, 

the chart above gives TCR the full benefit of the doubt by assuming:  

(i) TCR’s 55% Dallas to Houston factor; 
 

(ii) TCR will divert 20% of air travelers to its train; and109  
 

(iii) TCR’s diversion rate of 15% of passenger vehicles.110 

TCR stresses how fast Dallas and Houston are growing, but that argument misses the point. 

The real issue that must be examined is the number of people traveling between Dallas and 

Houston daily, and the percentage of those travelers TCR can reasonably expect to divert to its 

high-speed train. And on that critical point, the numbers do not lie. TCR will never be able to repay 

its investment, much less pay operating costs, when it is more than 9,000 passengers per day short 

of its projections. Nor will there be any environmental or economic benefits if TCR is running a 

basically empty train.  

 2. TCR is ignoring competitive air traffic. 

TCR is ignoring the highly competitive nature of air service between Houston and Dallas, 

with two major airports at each location and approximately 50 flights per day in each direction at 

fares nearly equal to the federal mileage rate ($.54/mile).111 Simply put, it is easy and inexpensive 

to fly from Dallas to Houston. A traveler can fly from Dallas to Houston in the morning in just one 

hour, gate-to-gate. Moreover, most same day business travelers do not check luggage, thereby 

speeding them through the airport. That same traveler can book a 5:00 p.m. return flight, and if an 

                                       
109 Petition at 8 (“…by 2026 approximately 20% of Dallas-Houston travelers will choose Texas Central’s 
high-speed passenger service”). 
110 Exhibit 15. 
111 Exhibit 2, TxDOT Report at 73. 
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earlier or later flight is needed, the 5:00 flight can be changed with relative ease and at no charge. 

Dallas/Love Field Airport has recently been renovated and is one of the nicest airports in the 

region. Plus, it is one of the easiest airports to get in and out of, and is a 10-minute taxi or Uber to 

downtown Dallas. Houston Hobby is also just a short trip downtown.  

 3. TCR’s Project is not going to take cars off the road. 

Automobile travel differs from air or rail travel in that it involves door-to-door service, 

flexibility in departure, and no space-sharing with strangers. HSR travel must be extremely 

competitive in other dimensions such as speed or cost to attract passengers. Several previous HSR 

studies have overestimated the number of automobile users who choose rail over highway or air 

by factor of ten.112 With an extremely low public transit usage in both Dallas and Houston 

(approximately 2%), virtually all of TCR's putative passengers will travel by car, Uber, or taxi to 

the train station. To reiterate, neither Dallas nor Houston has any rail or light rail feeding 

passengers to the station, as is the case in Japan or Europe. If 98% of the passengers are driving or 

being dropped off, no inner city traffic reduction will be accomplished whatsoever. If anything, 

drivers on the outskirts of Houston who would have headed north or used routes which bypass 

clogged routes and already reached the highway, must now swim upstream and fight urban traffic 

to get to the HSR station, making bad traffic worse. The same goes for Dallas.   

The truth is Dallas and Houston have difficult inner-city traffic, but I-45 is not congested 

other than immediately north of Houston. A close read of TCR’s Petition reveals that its argument 

is focused on this inter-city traffic congestion in Dallas and Houston, but it has given no verifiable 

congestion statistics on I-45 other than its imaginary, discredited 90,000 daily vehicle number. 

                                       
112 Cox, Vranich, and Moore, The California High-Speed Rail Proposal: A Due Diligence Report, Reason 
Foundation, September 2008, https://reason.org/files/1b544eba6f1d5f9e8012a8c36676ea7e.pdf, at 43. 
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So the question is framed: Is I-45 one of the nation’s busiest and most highly congested 

corridors? The answer is found in a study titled “Where High-Speed Rail Works Best,” upon which 

TxDOT relied in its 2013 TxDOT Report, where the authors concluded that I-45 “is not among 

the most heavily trafficked non-metro highways in the country.”113 (emphasis added). Indeed, the 

congestion is not on the major stretch of highway between the two cities. It is contained within 

Dallas and Houston city limits, just like in any major metropolitan area. In Dallas, it takes 

approximately five to ten minutes to get south of downtown and onto the free-flowing I-45 

highway. Any relief that the Project would provide to Dallas congestion would be minimal, 

because passengers would have to drive to the station (within city limits) to board the rail line 

anyway.  

In Houston, the situation is much different. As noted earlier, TCR’s proposed terminus is 

in northwest Houston, a suburban area nowhere near downtown. As a result, the Project will not 

relieve any congestion where the congestion actually is (within city limits). Furthermore, since so 

few drivers figure to switch from automobile travel to rail to (historically less than 10%), the rail 

line will not significantly reduce highway congestion.  

Finally, there is no financial incentive for a family of four with limited financial resources 

to take TCR’s rail to or from Dallas and Houston. Not only will the family have to purchase four 

round-trip tickets totaling between $800-$1500, they will have to drive to the depot, pay for 

parking, and rent a car at $75 per day. If the trip is extended more than one day, these out-of-pocket 

expenses will only increase. When the choice is $50 for a tank of gas, or next month’s house 

payment for the TCR’s train, Texans will drive.  

                                       
113Hagler and Todorovich, Where High-Speed Rail Works Best, America 2050, September 17, 2009, 
http://www.america2050.org/pdf/Where-HSR-Works-Best.pdf, at 4. 
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4. Rail consultants are notorious for creating fallacious “demand 
exaggeration.” 

 
In sum, all available data indicates that TCR’s ridership projections are absurdly high. This 

is consistent with the experience of “demand exaggeration” that has routinely plagued rail projects 

like TCR’s. In 2004, former California State Senate President James Mills—a longtime rail 

supporter—is reported to have described the entire California HSR Plan as “based on a fallacy” of 

wildly exaggerated ridership projections.114 The problem stems, he said, “from hiring a consulting 

firm (and) letting them know what you want them to say.”115 That is exactly what TCR has done 

here. And, much like the California HSR, it can be expected that TCR’s fare revenue will be far 

less than anticipated, leading to financial difficulties and a need for substantial infusions of 

taxpayer subsidies.  

Similarly, in a seminal work that examined 258 transportation infrastructure 

“megaprojects” covering 70 years in North America, Europe and elsewhere, the researchers noted 

that projections “were consistently erroneous.”116 In addition, the study found that these erroneous 

projections exhibited “optimism bias” and “strategic misrepresentation,” a phenomenon also 

referred to as “lying.”117 Strategic misrepresentation occurs when consultants and project 

promoters seek to obtain approval for projects that might not be feasible with more modest and 

realistic projections.118 Here again, this sounds eerily similar to TCR’s Project.  

                                       
114 Holstege, Sean, Truth may have come off the tracks, Oakland Tribune, August 22, 2004.  
115 Id. 
116 Flyvbjerg, Bruzelius and Rothengatter, Megaprojects and Risk: An Anatomy of Ambition, Cambridge 
University Press, 2003. 
117 Id. 
118 Id. 
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C. Even if TCR could attract four million passengers annually, it will not be able 
to generate sufficient revenue to cover costs.  

 
Dr. Harding took his ridership analysis a step further. He created two Income Statements 

using TCR’s projections, data from the TxDOT Report, and a 5% blended rate for debt service and 

investor return, which represents a conservative assumption.119 He applied TCR’s most favorable 

ridership estimate as utilized by TxDOT (5.7M/year). He also set aside the $18.3B TxDOT 

estimate, and instead used TCR’s most recent construction cost estimate ($12B), and its low 

operations and maintenance (O&M) estimate ($266M/year). Even after using all of TCR’s own 

numbers, Dr. Harding determined the Project will run an annual loss of ˂$250,000,000˃.120 To 

clarify, this quarter billion-dollar deficit occurs after 20 years of operation, when the train should 

be running at optimal levels. 

Passengers Per Year in 2035 
 

 5,700,000 
 

Ticket Price 
 

 $108 
 

Gross Annual Revenue  $615,600,000 
 

Less Debt Service/Return to Investors  
(5% interest only on $12,000,000,000 upfront capital) 
 

 $600,000,000 
 

Annual Revenue available after Debt Service/Return to 
Investors 
 

 $15,600,000 

Less: Annual O&M Costs  $266,000,000 
 

Annual Deficit  ($250,400,000) 
 

Deficit over 40 years 
 

($10,016,000,000) 

                                       
119 The proponent of the Florida HSR issued bonds at a 12% coupon rate. Obviously, equity investors will 
require some guaranteed return on such a risky investment. Further, any debt to the Japanese must be repaid 
on an amortized schedule, and bonds will eventually need to be retired. Factoring all of the foregoing, Dr. 
Harding used an optimistic and conservative assumption (favoring TCR) of 5% for a weighted cost of 
capital, bonds, and debt. Harding V.S. at ¶ 19. 
120 Harding V.S. at ¶¶ 21-23. 
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In a second Income Statement, Dr. Harding used TCR’s lowest ridership estimate from its 

Petition (4M/year), and TxDOT’s more realistic construction cost estimate ($16.8B).  

Passengers Per Year in 2035  4,000,000 
Ticket Price  $108 

 
Gross Annual Revenue  $432,000,000 

 
Less Debt Service/Return to Investors  
(5% interest only on $16,800,000,000 upfront capital) 
 

 $840,000,000 
 

Annual Loss after Debt Service/Return to Investors 
 

 ($408,000,000) 

Less:  Annual O&M Costs  $266,000,000 
 

Annual Deficit  ($674,000,000) 
 

Deficit over 40 years 
 

($26,960,000,000) 

 
Again, both of these Income Statements: 

(i) sets aside the $18.3 billion TxDOT construction estimate; 
 

(ii) uses TCR’s 55% Dallas to Houston factor; 
 

(iii) uses TCR’s 15% Diversion Rate; and 
 

(iv) gives the benefit of all doubts that TCR can somehow reach its exaggerated 
ridership projections. 
  

Under either scenario, the deficit over 40 years will exceed $10 billion. Both of these scenarios 

look 20 years into the future, so imagine the deficit TCR will run the first five years of the Project.  

V. A Dallas-to-Houston Rail Line Has Never Been Designated as a Feasible 
Corridor for High-speed Rail. 

 
In April 2009, the U.S. Department of Transportation (“USDOT”) released a strategic plan 

for implementing high-speed rail in the United States.121 In that document, titled “Vision for High-

                                       
121 Exhibit 16 attached.  
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Speed Rail in America,” USDOT identified 11 designated intercity corridors authorized by 

successive Secretaries of Transportation. Notably, a Dallas-to-Houston corridor was not identified 

by the USDOT as one of the possible strategic routes. 

Consistent with the Vision for High-Speed Rail plan, on January 28, 2010, President 

Barack Obama and Vice President Joe Biden announced that USDOT was awarding $8 billion to 

various states across the country to develop America’s first nationwide program of high-speed 

intercity passenger rail service.122 President Obama said the award “will serve as a down-payment 

on developing or laying the groundwork for 13 new, large-scale high-speed rail corridors across 

the country.”123 Notably absent from the list of 13 proposed corridors was TCR’s proposed Dallas 

to Houston corridor.  

In his address, President Obama also stated, “there’s no reason why Europe or China should 

have the fastest trains when we can build them right here in America.”124 In fact, contrary to the 

Obama Administration’s stated “Buy America” policy, TCR’s train will not be built here. It will 

be built in Japan by Central Japan Railway Company (“CJRC”), then sold to TCR.125 As a result, 

TCR’s Project undermines the President’s agenda of building high-speed trains here in the U.S.  

VI. Significant Adverse Impacts Will Occur if the Exemption Were Granted. 
 

A. Thousands of Texas land owners will be stripped of the peace and enjoyment 
of their property, and their property will be destroyed and devalued.  
 

While TCR’s Project may benefit a very few number of individuals who wish to travel 

between Dallas and Houston in 90 minutes, those individuals’ interests and TCR’s are not the only 

                                       
122 The White House, Office of the Press Secretary, https://www.whitehouse.gov/the-press-
office/president-obama-vice-president-biden-announce-8-billion-high-speed-rail-projects-ac.  
123 Id. 
124 Id. 
125 Batheja, Aman and Smith, Stephen, The Bullet Train That Could Change Everything, August 18, 2014, 
https://www.texastribune.org/2014/08/18/bullet-train-could-change-everything/.  



______________________________________________________________________________ 
REPLY TO PETITION FOR EXEMPTION Page 44 
 

ones that matter. The interests of these very few must be considered weighed against the interests 

of the thousands who will experience traffic disruption and a frozen county road system, and the 

thousands of other Texans whose entire lives will be impacted by losing their land and the daily 

intrusion of 68 trains a day whizzing by their homes at 200 miles an hour. And while TCR paints 

a bright picture of supposed economic benefits, it has blatantly ignored the adverse economic and 

lifestyle interests of rural and small town residents, farmers, ranchers and businesses that are 

located along the barricade that its “closed system” will create. The more than 1,500 verified 

statements submitted by unfortunate Texans whose homes, farms, and ranches will be cut in half 

by this Project, the need for which has not been proven, are entitled to full consideration by the 

Board.126 As their representative in this proceeding, TAHSR respectfully requests the Board to 

subject TCR’s Project to a rigorous “hard look” examination. 

B. The Project will adversely impact counties and communities.  

As demonstrated by the Replies filed by eight Texas counties along the corridor, the Project 

will have substantial adverse impacts on many aspects of the county road plan and county 

governance. These substantial concerns about how TCR will work with the county government, 

given its past behavior, has caused each County located between Dallas and Houston to voice its 

objections to both of TCR’s Petitions.127  

As one specific example, Grimes County, a rural Texas county along the proposed rail 

corridor, recently sued TCR and its consultant for nuisance as a result of TCR intentionally 

conducting unauthorized survey activities on county roads.128 Grimes County is seeking an 

                                       
126 See Exhibit 3 to TAHSR’s Reply to Petition for Clarification.  
127 See Replies to Petition for Clarification filed by Ben Leman (Grimes County), Trey Duhon (Waller 
County), H. M. Davenport (Navarro County), Linda Grant (Freestone County), Carol Bush (Ellis County), 
Byron Ryder (Leon County), Carl Cannon (Madison County), Daniel Burkeen (Limestone County). 
128 Exhibit 17 attached.  
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injunction to prevent any further surveying on county property, and to retrieve the data TCR 

obtained through the unauthorized surveying.129 If TCR is a scofflaw now when all regulatory eyes 

are watching, one can only imagine its conduct once it receives an exemption from regulation.  

Finally, it is important to also note that while TCR keeps boasting about its “Brazos Valley 

stop,” the Brazos Valley Regional Planning Organization, in conjunction with the Brazos Valley 

Council of Governments, passed a resolution opposing the Project.130 These entities, which TCR 

claims will benefit from having a stop in their region, believe the Project “will not meet the 

threshold of public benefit that historically justifies the use of eminent domain.”131  

C. Regardless of the final route chosen, construction and operation of the 
Project will adversely affect the environment in the affected region.  

 
First, construction of the Project will cause more pollution than it prevents because building 

a high-speed rail line and associated berms and crossings is very energy-intensive, creating an 

enormous carbon footprint. University of California Berkeley research concluded it would take 71 

years for the California High-Speed Train to save enough greenhouse gasses to make up for the 

pollution caused during construction.132 Building a so-called “Green Train” is not really green. For 

TCR’s Project, it could take up to 50 years of operations (at near capacity) just to counter the 

carbon footprint released during the massive construction phase. Additionally, Projections by the 

California Air Resources Board bemoaned that the California High-Speed Train would only 

account for 1.5% of California’s goal for reducing emissions, and at a substantial cost.133 

                                       
129 Id. 
130 Exhibit 18 attached.  
131 Id. 
132 Chester, Mikhail and Horvath, Arpad, Life-cycle Assessment of High Speed Rail, January 23, 2011, 
http://cta.ornl.gov/TRBenergy/trb_documents/2011_presentations/Chester%20Life-
cycle%20Asmt%20High%20Speed%20Rail%20-%20Session%20118.pdf.  
133 California Air Resources Board, Climate Change Proposed Scoping Plan, December 2008, 
http://www.arb.ca.gov/cc/scopingplan/document/adopted_scoping_plan.pdf, p. 56. 
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Second, TCR’s train will be derive significant amounts of power from coal burning plants 

that rely on strip-mined, lignite coal. TCR has not even attempted to quantify the natural 

destruction caused by the additional strip-mining that will be need to meet its electricity demand. 

Third, there will be substantial noise pollution, especially in the nine rural counties where 

the rail line does not make stops. Many of these counties and communities rely on livestock and 

agricultural use of their land. The noise pollution and vibrations created by construction and 

operation of the Project will negatively affect the agricultural use and possible result in panic flight 

of livestock (causing death or injury). TCR has no answer for the cattlemen who ask how are they 

supposed to herd cattle through a 14-foot pipe with a 200 mile-per-hour train zooming by from out 

of nowhere. In public meetings, TCR has refused to take any responsibility from injury, death or 

damages due to panic flight of livestock. 

Fourth, wildlife will certainly be impacted. In the potentially affected corridor, TxDOT 

identified eleven birds, three plants, one amphibian, four reptiles, five fishes, four mollusks and 

one mammal on the federal- and state-protected species lists.134 In addition, the affected region 

consists of prime hunting land. Deer and other wildlife are not going to come anywhere near the 

train, assuming hunting is allowed at all.  

Finally, TCR’s supposed environmental improvements are misleadingly based on 

comparisons between a completely full high-speed rail line and a Boeing 777. However, the 

airplanes that fly between Dallas and Houston are much smaller Boeing 737’s, McDonnell 

                                       
134 Exhibit 19 attached. Birds: whooping crane, piping plover, interior least tern, wood stork, white-faced 
ibis, American peregrine falcon, bald eagle, red-cockaded woodpecker, Sprague’s pipit, black-capped vireo, 
and golden-cheeked warbler. Plants: Navasota ladies-tresses, large-fruited sand verbena, Texas prairie 
dawn. Amphibians: Houston toad. Reptiles: Louisiana pine snake, timber rattlesnake, alligator snapping 
turtle, Texas horned lizard. Fish: blue sucker, creek chubsucker, smalleye shiner, sharpnose shiner, 
smalltooth sawfish. Mollusks: smooth pimpleback, Texas fawnsfoot, false spike, Texas heelsplitter. 
Mammals: Louisiana black bear.  
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Douglas MD 80 series-planes, Airbus A319 and A320 aircraft, or 50-75 seat regional jets. All of 

these aircraft emit significantly less carbon dioxide than a Boeing 777.135 Moreover, Japanese 

trains operate with much higher passenger loads than the average TCR train is projected to carry.136 

Finally, it has been demonstrated that TCR has no real possibility of running its trains anywhere 

near capacity, which would negate any potential environmental benefit.  

TCR continues to rely on disinformation. TCR has provided no data whatsoever to suggest 

that true environmental savings will take place, while all available data strongly suggests just the 

opposite.  

VII. Fast-tracking the Petition Denies the Public the Opportunity to Meaningfully 
Comment and Participate, Despite No Real Urgency. 

 
 TCR has a motto on its website -- “We are determined that this project be an example of 

how big things can be done in a transparent way, the right way.”137 Despite TAHSR’s best efforts, 

TCR refuses to live up to its motto, and continues to mislead and hide information from the public. 

And now, TCR is attempting to mislead and withhold information from this Board. If the Board 

will require TCR to file a full application and disclose objective, verifiable information regarding 

its Project, and allow for discovery and meaningful public comment, the Board will see for itself 

the disastrous failure for this Project. 

Moreover, throughout its Petition (and its Petition for Clarification), TCR stresses the need 

to move this Project along as quickly as possible in order to meet “key milestones.” But this is no 

reason to speed such an important process along. It is not the Board’s fault, nor any of the 

                                       
135 Laherty, Paul, Calculating Airplane CO2 Emissions, January 10, 2015, 
https://paullaherty.com/2015/01/10/calculating-aircraft-co2-emissions/.  
136 Okada, Hiroshi, 30 Years of High-Speed Railways Features and Economic and Social Effects of The 
Shinkansen, Japan Railway & Transport Review No. 3, pp. 9 –16. 
137 http://www.texascentral.com/facts/.  
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thousands of potentially affected landowners’ fault, that TCR made promises it now appears 

unable to keep. The issue is whether the Board has sufficient information to make an informed 

decision at this time, and it is abundantly clear the Board does not.  

TCR admits this is a “a project of national significance” and the “first of its kind” in the 

United States.138 TCR also claims the Project “could transform how infrastructure projects of this 

kind are developed in the United States going forward.”139 This is all the more reason for the Board 

to require a full application, rather than hastily signing off on an exemption without first taking a 

“hard look” at the Project.  

CONCLUSION 

Requiring TCR to file a full application under 49 U.S.C. §10901 is merely requiring TCR 

to do what is required of any new entity requesting authority to construct; that is, provide the Board 

with sufficient information regarding the Project so that it can make an informed decision. The 

basic information the Board requires in order to make such a decision is the same information TCR 

and its Japanese partners have been hiding from the public, and from the Texas landowners whose 

property they intend to take through eminent domain, for years. If the Board grants an exemption 

without requiring a full application, TCR may never disclose this critical information until it is too 

late. 

TAHSR respectfully requests that the Board dismiss the Petition for lack of jurisdiction. 

However, if the Board determines it has jurisdiction, TAHSR requests that the Board dismiss the 

Petition for failure to submit supporting evidence, workpapers, and related documents. TAHSR 

further requests that the Board deny the Petition on the basis that the Board lacks sufficient 

                                       
138 Petition at 15-16.  
139 Id. 
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information to make an informed decision. Finally, TAHSR requests that the Board deny on the 

Petition on the merits because the Project is not in the public’s interest.  
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